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1 Board of Tax Appeals for the District of 

Columbia 

Docket No. 9 

General Electric Company, Petitioner, 

vs. 

District of Columbia, Respondent. 

Counsel: John Walsh 
Address 1317 F Street, N. W. 

Docket 

Date Proceedings Memorandum 

1938 Business Privilege Tax 

July 15 Petition filed. Petitioner notified 
“ “ Copy of pet. served on A. A. 

Aug. 4 Issue joined. Hearing set Aug. 16 
Aug. 8. Motion for continuance of hearing 
to Sept. 20, ’38 Granted 
Sept. 20 Hearing 

Oct. 14 Motion for cont. of hearing to 10/25/38— 
Granted. 

“ 25 Hearing 

Nov. 1 Findings of Fact, Opinion and Decision 
“ 30 Petition for Review and Notice of Filing Pet. 

Dec. 21 Statement of Evidence 

2 Endorsed: Received and Filed Jul 15 1938 Board 
of Tax Appeals for the District of Columbia 
P. A. R. Clk 

Board of Tax Appeals for the District of Columbia 

No. 9 

General Electric Company, Petitioner, 

vs. 

District of Columbia, Respondent . 

Petition 

The above-named Petitioner petitions for a cancellation 
and refund of taxes against it, and, alleges as follows: 




2 GENERAL, ELECTRIC CO. VS. DISTRICT OF COLUMBIA. 

1. That it is a corporation organized and existing under 
the laws of the State of New York, and having its principal 
office and place of business at Schenectady, in the State of 
New York. 

2. That the tax in controversy is a gross receipts tax pur¬ 
ported to be levied pursuant to the provisions of Title VI 
of the Act of Congress, approved August 17, 1937, entitled 
“An Act to provide additional revenue for the District of 
Columbia, and for other purposes”, for the year ended 
December 31, 1936, in the amount of Two Thousand, One 
Hundred Sixty-three Dollars and Five Cents ($2163.05). 

3. That under date of October 14, 1937, the Petitioner 
filed in the office of the Assessor of the District of Colum¬ 
bia, a return of its gross receipts for the calendar year 
1936, in the amount of $370,505.83. 

4. That thereafter, the Petitioner received a letter from 
the office of the Assessor of the District of Columbia, dated 
March 1, 1938, which informed the Petitioner that in its 
original return so filed on October 14, 1938, it omitted or 
excluded its sales in interstate commerce; that a copy of 
said letter is hereto attached marked Exhibit “A”. 

5. That thereafter, and on or about the 18th of March, 
1938, in order to avoid the penalties imposed by said Rev¬ 
enue Act, the Petitioner filed with the Assessor of the 
District of Columbia, an Amended Return showing its gross 
receipts from sales, both in intrastate and interstate com¬ 
merce, for said period in the sum of $676,107.99; that a 
copy of said Amended Return is hereto annexed marked 

Exhibit “B”. 

3 6. That thereafter, a Notice of Assessment on 
said Amended Return was sent by said Assessor to 

the Petitioner, a copy of which is hereto annexed marked 
Exhibit “C”, and it appears thereby that there has been 
assessed against Petitioner on its total gross receipts, said 
sum of $2,163.05, which was paid in full on March 31, 1938, 
as appears on said Notice of Assessment. 

7. That at the time of said payment of the amount so 
assessed, to the Collector of Taxes, to-wit, $2,163.05, the 
Petitioner transmitted with the remittance of said amount, 
a protest in writing dated April 1, 1938, a copy of which 
protest is hereto attached marked Exhibit “D”. 

8. The assessment of the tax set forth in the Notice of 
Assessment is based upon the following errors: 
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(a) Although said Act was duly passed by Congress and 
approved by the President, it is unconstitutional and void 
because it is an attempted regulation of, and burden upon, 
interstate commerce, prohibited by Article I, Section 8, of 
the Constitution of the United States; 

(b) Said tax is discriminatory, and not levied in equal 
proportion on all persons, firms, or corporations doing busi¬ 
ness in the District of Columbia; 

(c) The tax reaches or attempts to reach indiscrim¬ 
inately, and without apportionment, the gross receipts for 
both interstate commerce and interstate activities, and it 
must therefore fail in its entirety. 

9. In addition to the assertion, as hereinabove set forth, 
that said Revenue Act is unconstitutional and void, the 
facts upon which this Petitioner relies as the basis of this 
proceeding are that the Petitioner is engaged in the sale 
of goods, wares and merchandise in interstate commerce 
among the several States and the District of Columbia, and 
that a part of said tax was assessed against this Petitioner 
upon the gross receipts of the sale of goods, wares and 
merchandise sold by this Petitioner in such interstate com¬ 
merce, and Petitioner will show on a hearing of this peti¬ 
tion, that it was so engaged in interstate commerce during 
the year ended December 31, 1936, and that a large part of 
the gross receipts reported in said Amended Return was 
derived from the sales in such interstate commerce. 

WHEREFORE, the Petitioner prays that this Honorable 
Board may hear the proceedings and thereupon cancel said 
tax and direct a refund of the whole amount thereof, 
4 to-wit, $2163.05, with interest thereon, to the Peti¬ 
tioner. 

(Sgd.) JOHN WALSH 

Counsel for Petitioner 
1317 F Street, N. W., 
Washington, D. C. 

Dated July 14, 1938 
District of Columbia: $$ 

A. F. E. Horn, being first duly sworn on his oath, says 
that he is the Manager of the Washington Office of the 
above Petitioner, General Electric Company, and that he 
is duly authorized by the Petitioner to verify the foregoing 
petition on behalf of the Petitioner; that he has read the 
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foregoing petition and is familiar with the statements con¬ 
tained therein, and that said statements are true, except as 
to those stated on information and belief, and those he be¬ 
lieves to be true. That the reason this verification is not 
made by the Petitioner is that Petitioner is a corporation 
and that affiant is such Manager, and is acquainted with the 
facts set forth in the Petition. 

(Sgd.) A. F. E. HORN 

Subscribed and sworn to before me this 14th day of 
Julv, 1938. 

(Sgd.) MARY V. JUDGE 

(Notarial Seal) Notary Public in and for the 

District of Columbia 
My Commission expires May 16, 1940 

5 Exhibit “A” 

Government of the District of Columbia 

Office of the Assessor 

March 1, 1938 

General Electric Company, 

1 River Road, 

Schenectady, New York. 

Re: Title VI—tax on privilege of doing business District 
of Columbia Revenue Act of 1937. 

Gentlemen: 

Reference is made to your return on gross receipts which 
was filed in this office under date of October 14, 1937, re¬ 
porting gross receipts for the calendar year of 1936, in the 
amount of $370,505.83. 

It is noted, according to the red asterisk placed on your 
return, that sales in interstate commerce have been ex¬ 
cluded. The mere fact that sales are transacted in inter¬ 
state commerce is not conclusive of the question as other 
essential factors must be considered; such as delivery of 
the merchandise, solicitation of orders, C. 0. D. transac¬ 
tions, etc. 

“Business”, as defined in paragraph (d), Section 1, 
Title VI, includes the carrying on or exercising for gain or 
economic benefit, any trade, business, profession, vocation, 
or commercial activity in the District of Columbia. It is, 
of course, not necessary to maintain an office in the District 
of Columbia in order to engage in a commercial activity 
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here. Any person who solicits and obtains business in the 
District of Columbia through an employe, agent, or other 
representative, or who delivers goods within the District of 
Columbia either in his own delivery equipment or in any 
manner whereby he retains title to the goods until such de¬ 
livery, is engaged in a commercial activity and must report 
the gross receipts derived from such business and pay a 
tax computed thereon. A license is required for such busi¬ 
ness. 

Our Corporation Counsel has ruled repeatedly, with re¬ 
spect to non-resident firms, that the solicitation of orders 
in the District of Columbia by an employe, agent, or other 
representative, amounts to a commercial activity and the 
gross receipts derived from such business must be reported 
under Title VI of the District of Columbia Revenue Act of 
1937 and the tax computed thereon, of course, with the ex¬ 
emption of $2,000.00; and if such business is continued 
after October 16,1937, a license must be obtained to do such 
business. 

With respect to government business, the following 
ruling has been rendered; The mere submission of a bid, 
either by mail, or manually by an agent of an out of town 
firm, to a government department (Federal or District), is 
not doing business in the District of Columbia. Of course, 
if the merchandise is delivered in the District of Columbia 
in the delivery equipment of the non resident firm, or in 
any manner whereby title is retained to the goods until such 
delivery into the District of Columbia, such transactions 
amount to a commercial activity in the District of Columbia 
and there is no distinction made between government and 
private business. 

Should the interstate commerce business which vou have 
excluded from your return on gross receipts come within 
the above rulings, you are requested to file a corrected re¬ 
turn to include that business within twenty days from the 
date of this letter. Failure to comply with this request will 
subject you to penalty mandatory by law. 

A blank form is enclosed for your use in filing an 
amended return. 

Very truly yours, 

(Sgd.) J. S. HALL 

H/C Business Privilege Tax 

Enc. 
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Your Books and Records Must be Kept Open for Inspection 
at all Business Hours of the Day 

1938 


Government of the District of Columbia 
Office of the Assessor 


Return on Gross Receipts 


Amended Amended 

Name General Electric Company 

Address 1 River Road, Schenectady, New York 

Year ended December 31, 1936 

or for the period from .193 , to.193 . 

Kind of business Manufacture and sale of Electrical ap¬ 
paratus and supplies. 

Date business commenced, if business was started after 
January 1, 1936 . 

Gross Receipts 


Gross sales from merchandise, less sales 

returned.. $676,107.99 

Receipts from services and other business.. $ —0— 

Gross receipts. $676,107.99 

Less exemption.. $ 2,000.00 


Taxable gross receipts . $674,107.99 

Tax at 2/5 of 1% . $ 2,696.43 

Less tangible personal property tax paid 

for 1938 .. $ 533.38 

Amount of tax to be paid. $ 2,163.05 


If tax for entire year is to be paid, bring personal prop¬ 
erty tax receipt for 1938, when presenting this statement. 

First-half due October, 1937 Second-half due March, 1938. 
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Affidavit 

State of New York 

County of Schenectady, ss: 

I, solemnly swear that I have examined the foregoing 
and that it is a full, true, and correct statement of all tax¬ 
able gross receipts, according to my best knowledge and 
belief. 

Name General Electric Company Address 1 River Road, 
Schenectady, N. Y. Per Assistant Secretary 

Subscribed and sworn to before me this 18th day of 
March 1938 


Notary Public 

BASIS FOR ASSESSMENT:—Gross receipts for cal¬ 
endar year ending December 31,1936. If taxpayer was not 
engaged in business for the whole of 1936, then report 
gross receipts for one year from date of beginning business. 
If taxpayer was not engaged in business for one year prior 
to August 17, 1937, then report gross receipts for the 
period he was so engaged. Bill will be rendered. For fur¬ 
ther information apply at Room 16, District Building. 






Corrected Bill 



IT «TOt lUMMIM PftIVILUt TA*t» 
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8 Exhibit “D” 

April 1, 1938 
Our 60th year. 

Collector of Taxes, 

District of Columbia 
Washington, D. C. 

Dear Sir: 

Enclosed is our check for $470.32 in payment of second 
half of District of Columbia privilege tax originally 
assessed against General Electric Company for year ending 
December 31,1936. Also enclosed is our check for $1,222.41 
in payment of additional privilege tax assessed on the basis 
of amended return required to be filed on March 18, 1938. 

The additional tax of $1,222.41 is being paid under pro¬ 
test, it being the contention of the taxpayer that said tax 
imposes a direct burden on interstate commerce in violation 
of the Federal Constitution and that Title VI—Tax on Priv¬ 
ilege of Doing Business—of the “District of Columbia Rev¬ 
enue Act of 1937” is, by reason of said burden, and for 
other reasons, unconstitutional and void, and taxpayer 
therefore reserves the right to institute such proceedings 
or suit as may be necessary to determine the validity of 
said Title VI, and the right to impose said tax, and to se¬ 
cure a refund of the amount paid herewith. 

Yours very truly, 

D. L. MILLHAM 
Tax Accountant 

WGB:S 

9 Endorsed: Received and Filed Nov 1 1938 Board 
of Tax Appeals for the District of Columbia 

Opinion No. 47 

Board of Tax Appeals for the District of Columbia 

Docket No. 9 

General Electric Company, Petitioner, 

vs. 

District of Columbia, Respondent. 

Findings of Fact and Opinion 

The Assessor of the District of Columbia assessed the 
petitioner, and the petitioner paid to the District of Co- 
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lumbia the sum of $2163.05, as a business privilege tax for 
the fiscal year ending June 30, 1938, under Title VI of the 
District of Columbia Revenue Act of 1937. The petitioner 
seeks refund of such tax. It is alleged by the petitioner 
that the assessment of the tax was based upon the follow¬ 
ing errors: 

(a) Title VI of the Act is unconstitutional and void as 
an attempted regulation of, and a burden upon interstate 
commerce. 

(h) The tax is discriminatory and not levied in equal 
proportion on all persons, firms or corporations doing busi¬ 
ness in the District, and 

(c) There was no apportionment of the tax. 

It is further alleged that the gross receipts upon which 
the tax was computed were in part derived from transac¬ 
tions in interstate commerce. 


Findings of Fact 

The petitioner is a New York corporation with its prin¬ 
cipal office at Schenectady, New York. It is engaged in the 
manufacture and sale of electrical apparatus and supplies. 
During the calendar year 1936 it sold merchandise to its 
customers in the District of Columbia, exclusive of the fed¬ 
eral government, in the amount of $677,107.99. 

10 The petitioner during the calendar year 1936 
owned a stock of merchandise in the District which 
it kept stored with certain of its customers. Sales from 
such storage to customers in the District during that year 
amounted to $370,505.83. The balance of the total gross 
receipts, namely, the sum of $305,602.16, represented sales 
during that year to customers in the District of merchan¬ 
dise shipped from factories or points without the District 
to customers in the District by common carriers in inter¬ 
slate commerce. 

On October 14, 1937, the petitioner filed its return of 
gross receipts with the Assessor, showing “Gross sales 
from merchandise, less sales returned” in the amount of 
$370,505.83 for the calendar year 1936. At the same time 
the petitioner paid $470.32, being one half of a self-assessed 
tax. Thereafter, upon being notified that such return was 
not sufficient, and at the direction of the Assessor, the peti¬ 
tioner filed an amended return showing gross receipts in 
the amount of $676,107.99 for the calendar year 1936. There- 


GENERAL ELECTRIC CO. VS. DISTRICT OF COLUMBIA. 


13 


upon the Assessor assessed against the petitioner a tax 
equal to two-fifths of one per centum of the gross receipts 
shown on the amended return, less a $2,000 exemption, or a 
tax of $2,696.43, less a credit for tangible personal prop¬ 
erty tax paid in the sum of $533.38, leaving a net tax of 
$2163.05. On March 31, 1938, the petitioner paid such net 
tax, less $470.32 previously paid, under protest. 

This proceeding was filed July 15, 1938. 

Opinion 

This proceeding is filed under the provisions of Section 
6 of Title IX of the District of Columbia Revenue Act of 
1937, as amended. It reads as follows: 

•‘See. 6. Any taxpayer who shall have paid within three 
years immediately preceding the approval of this Act any 
tax to the District involuntarily, and under circumstances 
which according to law would entitle such taxpayer to the 
right to sue at law for the rocovcrv of such tax, mav within 
ninety days from the approval of this Act, appeal from 
the imposition of such tax in the same manner and to the 
same extent as set forth in sections 3 and 4 of this title.’’ 

At the conclusion of the hearing herein the respondent 
moved to dismiss the proceeding on the ground that the 
tax here involved was not paid involuntarily, and under 
such circumstances would entitle the petitioner to 
11 sue at law to recover it, and, therefore, the Board 
is without jurisdiction to entertain this appeal. The 
consideration of the question thus raised is controlled by 
the opinion of the Board in Harry Panitz , ct al. v. District 
of ('ohnnbia. I). (\ B. T. A., Docket Xo. 22. 

It, therefore, follows that this proceeding must be dis¬ 
missed. 

Decision trill be entered for respondent. 

(Sgd.) JO V. MORGAN 
Member Sole 

November 1, 1938 
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12 Endorsed: Received and Filed Nov 1 193S Board 
of Tax Appeals for the District of Columbia 

Board of Tax Appeals for the District of Columbia 

Docket No. 9 

General Electric Company. Petitioner. 

vs; 

District of Columbia. Respondent. 

Decision 

This proceeding came on to be heard upon the motion of 
the respondent to dismiss this; petition, and upon consider¬ 
ation thereof, it is bv the Board this 1st dav of November, 
1938 

ADJUDGED AND DETERMINED that this petition be 
and the same is hereby dismissed. 

(Sgd.) JOiV. MORGAN 

Member Sole 

13 Endorsed: Received and Filed Nov 30 1938 Board 
of Tax Appeals for the District of Columbia 

Before the Board of Tax Appeals for the District of 

Columbia 

Docket No. 9 

General Electric Company, Petitioner , 

vs. 

District of Columbia, Respondent . 

Notice of Filing Petition for Review 

To: El wood II. Seal, Esquire!, 

Corporation Counsel of the District of Columbia, 
District Building, 

Washington, I). C. 

Please take notice that the petitioner on November 30, 
1938, filed with the Clerk of Board of Tax Appeals for the 
District of Columbia, a petition for review by the United 
States Court of Appeals for the District of Columbia of 
the decision of the Board heretofore rendered in the above 
cause. A copy of the petition for review, which includes 
the assignments of error and the designation of record, as 
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filed, is hereto attached and served upon you. Dated this 
30th day of November, 193S. 

JOHN WALSH 
1317 F Street, X. W., 
Washington, D. C. 

Service of the foregoing notice, together with a copy of 
the petition for review is hereby acknowledged this 30th 
day of November 1938. 

EL WOOD H SEAL 

Corporation Counsel of the 
District of Columbia, 
Counsel for the Respondent 

By GLENN SIMMON 
Asst Corp Counsel 

14 Endorsed: Received and Filed Nov 30 1938 Board 
of Tax Appeals for the District of Columbia 

Before the Board of Tax Appeals for the District of 

Columbia 

Docket No. 9 

General Electric Company, Petitioner, 

vs. 

District of Columbia, Respondent. 

Petition of Taxpayer for Review by the United States 
Court of Appeals for the District of Columbia of a, 
Decision and Order by the Board of Tax Appeals for 
the District of Columbia 

General Electric Company, the Petitioner in this cause, 
by .John Walsh, its Attorney, hereby files its Petition for a 
review by the United States Court of Appeals for the 
District of Columbia, of a decision and order of the Board 
of Tax Appeals for the District of Columbia, rendered No¬ 
vember 1, 1938, determining that said Board of Tax Ap¬ 
peals did not have jurisdiction in the matter of Petitioner’s 
Claim for refund of a so-called business privilege tax, pur¬ 
ported to be levied by the respondent pursuant to the pro¬ 
visions of Title VI of an Act of Congress, approved August 
7, 1937, entitled “An Act to provide additional revenue for 
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the District of Columbia and for other purposes” for the 
year ended December 31. 1936. 

I. 

The petitioner is a corporation organized and existing 
under and by virtue of the hays of the State of Xe\v York, 
with its principal office and place of business at the City of 
Schenectady, in the said State of New York. 

n. 

Nature of the Controrersy 

(a) Whether the payment; of said so-called business 
privilege tax to the District of j Columbia, under written pro¬ 
test, was an involuntary payment of said tax, and, whether 
having been paid under such circumstances, would, accord¬ 
ing to law, entitle the taxpayer to the right to sue at law 
for the recovery of such tax.' 

15 (b) Whether the assessment and collection of said 

tax is an unconstitutional and void attempted regu¬ 
lation of, and burden upon, interstate commerce, prohibited 
by Article 1, Section 8, of the Constitution of the United 
States f 

(e) Whether said tax is discriminatory, and not levied in 
equal proportions on all persons, firms, and corporations 
doing business in the District of Columbia ? 

III. 

Nature of Business 

The petitioner is such Xe>v York corporation, with its 
principal plant, office and place of business at Schenectady, 
in said State, and is engaged in the manufacture and sale of 
electrical apparatus and supplies: and that the facts 
relevant to petitioner's business in the District of Columbia 
in 1936, and its reports of such business for purposes of the 
privilege tax on business for the fiscal year 1936, are as 
follows: 

(1) Petitioner has no factory in the District of Columbia: 

(2) In 1936, petitioner owned a stock of electric refrig¬ 
erators and ranges, and various small stocks of wire, rigid 
conduit, fans, electric metallic tubing, etc., which were 
stored with certain of its customers in the District of Co¬ 
lumbia ; 
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Petitioner, however, does not operate a warehouse in the 
District, except for the particular products described above, 
orders received from customers in the District are filled 
from stocks outside the District or are manufactured 
specifically for a particular order. 

(3) Petitioner has a local sales office in Washington 
whose function is the solicitation of apparatus business (the 
classification apparatus” includes such products as 
motors, transformers, turbines, etc.) 

The Washington Branch has no connection with the sale 
of other types of products manufactured by petitioner. 
Orders for such products as refrigerators, radios, etc., are 
mailed directly by petitioner’s customers in the District to 
offices of petitioner outside the District. 

(4) The 1936 business reported to the Assessor for the 
District for purposes of the privilege tax consisted of the 
following: 

(a) Sales representing withdrawals from the stocks de¬ 
scribed in (2) above by customers within the District were 
included in the original return by petitioner of business 
subject to the privilege tax. 

Such sales as determined from the records and data of 
petitioner amounted to $370,505.S3 for the year 1936. 
16 Shipments from these stocks to customers outside 
the District were hot included in petitioner’s return 
as the orders for these shipments were placed by the cus¬ 
tomers involved with offices of petitioner located outside 
the District. 

(b) Sales made bv the Washington office of petitioner 
were included in an amended return filed by petitioner at 
the request of the Assessor for the District. 

These sales as determined from the records and data of 
the petitioner amounted to $305,602.16 and represented en¬ 
tirely shipments made from stocks or factories located out¬ 
side the District since, as previously stated, no stocks of 
this character are carried in the District. 

This is the amount in controversy in the present proceed¬ 


ing. 


(5) It should be explained that the sales described in (4) 
b above did not include any business with the United States 
Government. With the exception of a relatively insignifi- 
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cant amount, all of this business results from bids prepared 
and submitted by offices of petitioner located outside the 
District and the acceptance of such bids in most cases is 
mailed directly to such offices outside the District. The 
goods involved are invariably shipped from points outside 
the District and in most instances are shipped to points 
outside the District. 

The activities of petitioner's Washington Office, insofar 
as this type of business is concerned, are, except for a very 
small amount of orders, limited to the contact work neces- 
sarv to obtain information relating to bids and to the fulfill- 
ment of contracts. 

IV. 

Filing of Returns and Payment of the Tax. 

On October 14, 1037, the petitioner filed with the Assessor 
its return of gross receipts for the calendar year 1936 in 
the sum of $370,505.83: that, thereafter, the petitioner re¬ 
ceived a letter from the office of the Assessor of the District 
of Columbia, dated March 1, 1938, which informed peti¬ 
tioner that in its return so filed on October 14, 1937, it 
omitted or excluded its sales in interstate commerce, and re¬ 
quested that petitioner file a corrected return to include 
sales in interstate commerce, and stated that a failure to 
comply with such demand, would subject the petitioner to 
penalty mandatory by law; that, thereafter, and on or about 
the 18th day of March, 1938, in order to avoid such penalty, 
petitioner filed with said Assessor, an amended return 
showing its gross receipts from sales, during said period, 
both in interstate and intrastate commerce, amounting to 
the sum of $676,107.99; that, at the time of the filing 
17 of said original return, the petitioner paid $470.32, 
being one-half of the assessed tax. Thereafter, the 
assessor assessed against the petitioner, a tax equal to two- 
fifths of one per centum of the gross receipts shown on the 
Amended return, less $2,000 exemption, or a tax of $2,695.43, 
less a credit for tangible personal property tax in the sum 
of $533.38, leaving a net tax of $2,163.05. On March 31, 
193S, the petitioner paid such tax, less $470.32, previously 
paid, under protest in writing. 
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V. 

Appeal to Board of Tax Appeals for the District of 

Columbia 

Thereafter, and on the 15th day of July, 1938, the peti¬ 
tioner petitioned the Board of Tax Appeals for the Dis¬ 
trict of Columbia, for a cancellation and refund of the taxes 
so assessed against it and paid by petitioner under written 
protest. 

VI. 

Trial of Appeal to the Board of Tax Appeals for the 
District of Columbia . and Decision and Order. 

The said appeal was duly heard by said Board of Tax 
Appeals, and on November 1, 1938, the said Board made 
“Findings of Fact/’, and rendered a decision that said tax 
so paid under written protest was not paid involuntarily 
and under such circumstances as would entitle the peti¬ 
tioner to sue at law to recover it, and, therefore, the Board 
is without jurisdiction to entertain the appeal, and, there¬ 
upon, and on said day, made and filed an order dismissing 
said petition. 

VI. 

The petitioner being aggrieved by the findings of fact 
and conclusion of law contained in said findings and opin¬ 
ion of the Board of Tax-Appeals, and by its decision en¬ 
tered in pursuance thereto, desires to obtain a review there¬ 
of by the United States Court of Appeals for the District 
of Columbia. 

VII. 

Assignment of Error 

The petitioner assigns as error the following acts and 
omissions of the Board of Tax Appeals: 

(1) The holding that the payment of said tax was volun¬ 
tary and that the Board therefore had no jurisdiction to 
consider the issues raised in the petition for refund 
18 of said taxes. 
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VIII. 

Designation of Record 

The Clerk of the Board of Tax Appeals is requested to 
prepare, certify and transmit to the Clerk of the United 
States Court of Appeals for the District of Columbia, with 
reference to this petition, a transcript of the record in the 
above-entitled cause, prepared and transmitted as required 
bv law and bv the rules of said Court, and to include in 
said transcript of record the following documents or certi¬ 
fied copies thereof, to-wit: 

(1) The docket entries of all proceedings before the 
Board of Tax Appeals; 

(2) Pleadings before the Board; 

(3) Findings of fact and opinion of the Board of Tax 
Appeals; 

(4) The decision of the Board of Tax Appeals; 

(5) The Petition for Review, filed by the petitioner in 
the above case; 

(6) Notice of filing Petition for Review; 

(7) Statement of Evidence. 

(Sgd.) JOHN WALSH 
Counsel for Petitioner , 

: 1317 F Street, N. W., 
Washington, D. C. 

19 District of Columbia, 

John Walsh, being duly sworn, says that he is Counsel 
of record in the above cause; that, as such Counsel, he is 
authorized to verify the foregoing petition for review; that 
he has read the said petition and is familiar with the state¬ 
ments contained therein; and that the statements made are 
true to the best of his knowledge, information and belief. 

(Sgd.) JOHN WALSH 

Subscribed and sworn to before me this 29th day of No¬ 
vember, 193S. 

(Sgd.) WARREN F. JOHNSON 
(Notarial Seal) Notary Public, in and for the 

District of Columbia 

My Commission expires Aug. 15, 1943 
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20 Endorsed: Received and Filed Dec 211938 Board 
of Tax Appeals for the District of Columbia 

Before the Board of Tax Appeals for the 
District of Columbia 

Docket No. 9 

General Electric Company, Petitioner 

vs. 

District of Columbia, Respondent 
Statement of Evidence 

Following is a statement of evidence submitted to the 
Board of Tax Appeals for the District of Columbia in the 
above cause, so far as necessary to the assignments of error 
as filed, reduced to narrative form: 

Transcript of Testimony Taken at Washington . D. C., 

Sept ember 20, 1938. 

Now on this 20th day of September, 1938, the above en¬ 
titled cause comes on to be heard pursuant to legal notice 
given to all parties, at which hearing Petitioner was repre¬ 
sented by John "Walsh, Esq.; Respondent being represented 
by Glenn Simmon, Esq., and all parties announcing ready 
for trial, the following proceedings were had to wit: 

Mr. Walsh: If your Honor please, this proceeding in¬ 
volves a petition under the Act of Congress which was ap¬ 
proved August 17, 1937, to provide additional revenue for 
the District of Columbia, for the fiscal year ended June 30, 
1938. As stated in the petition the tax in controversy is a 
gross receipts tax purported to be levied pursuant to the 
provisions of Title VI of the Act of Congress. I will first 
offer in evidence the original return filed by the General 
Electric Company in response to the mandate of law. I 
offer them separately and ask Counsel for the District of 
Columbia if he will admit that this is a true copy of the 
return l I next offer in evidence all of the exhibits 

21 attached to the petition filed in this proceeding and 
ask counsel for the District if they are true copies 

of the originals. 
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Mr. Simmon: If vour Honor please, I know they are. 
However, I have sent to the office of the Collector of Taxes 
for the letter of April 1, 1938, which is Petitioner's Exhibit 
“D” attached to the petition. I am certain that they are 
all correct; however, 1 would like to reserve on that one. 


A. F. E. Horn, being first duly sworn on behalf of the 
Petitioner, testifies: 

My name is A. F. E. Horn, age 48, reside at 3736 Mili¬ 
tary Road, Washington. 1 am local manager for the Gen¬ 
eral Electric Company, incorporated under the laws of the 
State of Xew York, with principal offices at Schenectady. 
1 am manager of the Washington office known in the com¬ 
pany as a local sales office. Petitioner’s Exhibit “1” is the 
original return of gross receipts of this company for the 
year ending December 31, 1936, which was filed with the 
District of Columbia. I do not know anything about the 
figures in the return because thev involve matters over 
which I have no jurisdiction. The figures for the return 
were prepared at Schenectady. After Petitioner’s Exhibit 
“2", which is a letter from J. S. Hall, of the Business Priv¬ 
ilege Tax Office to the General Electric Company, the Gen¬ 
eral Electric Company filed Exhibit “3”, its amended re¬ 
turn. 1 am not familiar with the figures in the return. 

The business of the office in Washington is very complex. 
We have salesmen. We contact the different Government 


departments in Washington, largely in a missionary capa¬ 
city. We advise them on engineering matters. I am an 
electrical engineer by degree and training having gradu¬ 
ated in 1910. Our office advises different departments of 
tile Government on technical matters, etc. We have a num¬ 


ber of salesmen. One man may follow up on the shore 
establishments of the Xavy and Dry docks, etc. These men 
are naturally interested in the general electrical 
22 equipment of the company. We are interested to 
see that the drawings for a ship which is being built, 
are approved, etc. Since all engineering is done in Wash¬ 
ington. it is u)) to us to keep a close liaison between the 
ship building and the Xavy Department. 

It is hard to Ik* specific without being lengthy. For in¬ 
stance, in the case of the Washington Xavy Yard—they 
may be going to buy some apparatus. We will consult with 
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them on the engineering- details and then make a schedule 
and that is forwarded to the Schenectady, New York, office 
because we make no prices in Washington. Those prices 
are established by the New York or the Philadelphia office. 
We will forward that to the Schenectady office and a man 
will go to the Xavv Yard and check up on the low bidder 
and then follow the thing to conclusion. When the contract 

is finally awarded we forward the contract to our Schcnec- 

•> 

tadv office when we are the luckv bidder. We do not com- 
%> * 

plete the contract in Washington—they are forwarded to 
New York. The goods are manufactured and shipped into 
Washington and the invoices are rendered either from 
Schenectady or Philadelphia. Our government collections 
are made from the Schenectadv office. 

There are many other types of business in Washington. 
The appliance business is almost a direct parallel. Say, 
for instance, on the Fort Peck project, the generators that 
were supplied. We consulted with them for many weeks 
and finally the contract was let. We followed that through 
to the conclusion. And on the Bureau of Reclamation. The 
main office is in Denver. We follow through on those pa¬ 
pers and see if we can expedite the job—as to the part that 
concerns us. That covers largely the government business. 
The Bureau of Standards get some equipment direct to 
Washington. We send the bid to Schenectadv and the bill 
is mailed to the Bureau of Standards—we forward the or¬ 
der to our office in Schenectady and the requisition is writ¬ 
ten and the supplies are sent direct from our factory. 

The General Electric Company has offices at 
23 Schenectady, New York: Lynn, Massachusetts; 

Philadelphia, Pa.; Erie, Pa.; Fort Wayne, Tnd.; 
Oakland, California; Bloomfield, New York. Those are 
the principal ones. That in general is the type of business 
we do in the government. The Capital Transit Company, 
for instance, we consult with them on all engineering de¬ 
tails. 


The material in most cases is shipped from Erie to Wash¬ 
ington. In a case of an order from the St. Louis firm,—in 
case a firm in that town should place an order, it would be 
shipped direct to them from the factory. The order might 
be placed from this office and transmitted to the Philadel- 
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phia office and then the supplies sent from the Erie or 
Bloomfield office—or the office closest. Practically all our 
shipments are made f.o.b. the factory. 

I have a lot of contact with the government agents here 
in Washington, and the other offices. A good many of the 
companies have offices here. We have a good number of 
people on our list here—people to whom are sent cata¬ 
logues, literature, and such as that. There are some 300 or 
400 people on our list. The Central Armature Company, 
and such companies as that. We sell on an agency agree¬ 
ment. You understand that this reference is only to our 
apparatus and principal supply business and does not in¬ 
clude our merchandise and appliances—they are sold 
through a separate business. We have no warehouse in 
Washington. We have an office in the Shoreham Building 
and that is all. There is; no collection or billing depart¬ 
ment. 

I am not familiar with the figures of either the original 
or amended return. They are prepared at Schenectady by 
our Tax Department. The Appliances and Merchandise 
Department maintains the stock of certain appliances such 
as refrigerators and ranges from which shipments are 
made. However, I think that stock has been almost liqui¬ 
dated now and they have changed their plans of keeping 
it in Washington. 


24 


Cross-Examination bv Mr. Simmon 


Q. Mr. Horn, you stated first that the General Electric 
Company had no stock in the District and then your last 
statement was that this $370,000 was made up principally 
from refrigerators and other stocks which were maintained 
in the District.' A. I believe if you will refer to the testi¬ 
mony, 1 said it applied only to the apparatus of the com¬ 
pany and not the appliance business. This $370,000 orig¬ 
inally reported by the General Electric Company is made 
up principally of appliances of which I have no knowledge. 
We keep books and records in my office here regarding the 
business in the District of Columbia, that is we do not keep 
them, we get certain statistical records from Schenectady 
of the amount of business done during the time. We have 
no statistical record of sale in the District of Columbia. 
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We have a card index, and such as that with the amount 
and the date on it. 

For instance, if we were to get an order from the Po¬ 
tomac Electric Company that is entered on a card,—the 
date is entered on a card, the class of apparatus and then 
we make up what we call a requisition and those are sent 
to the Philadelphia office. The information is checked and 
then the requisition for the goods is written in the Phila¬ 
delphia office and then after shipment has been completed 
our bill is rendered and a copy of the billing goes in our 
files. We have no dollars and cents record from that file— 
T guess we could make up a dollars and cents record, but 
we do not compile that in our office. After three months’ 
time they send us down a record of the business of the 
things we deal with here. We receive only a per cent of 
that sales credit. Say, for instance, in the case of the order 
being sent to St. Louis. After the job is closed we will be 

credited with only a certain per cent. 

25 I think we could compile from our records the 

amount of business done bv mv office in the District 

•- * 

of Columbia during the year 1936. 1 am not sure that we 
have a record of the amount of business down in 1936 with 
the Washington Xavv Yard but 1 would sav in the neigh- 
borhood of $2,000 or $3,000. I cannot say from memory 
the amount of business done with the Army in 1936 nor 
with the Bureau of Standards. The Washington office 
merely facilitates the contract with the Bureau of Reclama¬ 
tion. 1 do not know whether the $676,107.99 includes any 
business done by the (leneral Electric Company with the 
Army, Xavv, Bureau of Reclamation, or Bureau of Stand¬ 
ards, but as an opinion I would say it does. I haven't any 
breakdown of the figures. 

We have a list of 300 or 400 customers in the District of 
Columbia but we do not do business with all of them. How¬ 
ever our representatives call on them and solicit their busi¬ 
ness. I would say not over 50 or 60 whom we call on do 
business with us. Our representatives endeavor and some¬ 
times do receive orders from them. Other times their calls 
are merely missionary. For instance, we might call on a 
consulting engineer on some job and give him advice and 
yet we may never see the inquiry at all. When we obtain 
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an order from these commercial customers it is forwarded 
to Philadelphia with the supporting papers that we have 
in the case and then the requisition is written and the order 
goes to the factory where that equipment is available for 
shipment. I cannot say whether or not any portion of the 
$676,107.69 reported in the amended return reflects sales 
to these commercial customers. 

My office has no connection with the General Electric 
Supply Company. 

26 Re-Direct Examination 

Ninety-nine (99) per cent of the bids for materials sold 
to the Government are made up in Schenectady, and collec¬ 
tions for goods sold to the Government are made in Sche¬ 
nectady. 

27 Petitioner’s Exhibit “1” 

1938 

Government of the District of Columbia 
Office of the Assessor 

Return on Gross Receipts 
Name General Electric Co. 

Address 1 River Road, Schenectady, New York 
Year ended December 31, 1936 

or for the period from.193 , to.193 . 

Kind of business Manufacture and sale of electrical appa¬ 
ratus and supplies 

Date business commenced, if business was started after 
January 1. 1936 .. 


Gross Receipts 

Gross sales from merchandise, less sales 

turned ... 

Receipts from services and other business . 

Gross receipts... 

Less exemption ... 


$370,505.83 

$ - 

$370,505.83 
$ 2,000.00 


Taxable gross receipts . $368,505.83 

Tax at 2 5 of 1% . $ 1,472.02 

Less tangible personal property tax paid for 

1938 ... 

Amount of tax to be paid 


$ 537.40 

$ 936.62 













GENERAL ELECTRIC CO. VS. DISTRICT OF COLUMBIA. 27 


If tax for entire year is to be paid, bring personal prop¬ 
erty tax receipt for 1938, when presenting this statement. 

# Sales in interstate commerce have been excluded. 
First-half due October, 1937. Second-half due March, 1938 

Affidavit 

State of New York 

County of Schenectady, ss: 

1. (or we) solemnly swear that I (or we) have examined 
the foregoing and that it is a full, true, and correct state¬ 
ment of all taxable gross receipts, according to my best 
knowledge and belief. 

Name GENERAL ELECTRIC CO. 

Address 1 River Road, Schenectady, N. Y. 

Per (Signed) A. K. WILLEY, Ass’t. Sec’y. 

Subscribed and sworn to before me this 14th day of Oc¬ 
tober, 1937 

MAY R. ROBINSON 
Notary Public 

Basis for Assessment:—Cross receipts for calendar year 
ending December 31, 1936. If taxpayer was not engaged 
in business for the whole of 1936, then report gross receipts 
for one year from date of beginning business. If taxpayer 
was not engaged in business for one year prior to August 
17, 1937, then report gross receipts for the period he was 
so engaged. Bill will be rendered. For further informa¬ 
tion apply at Room 16, District Building. 

Written at left side of sheet: Your Books and Records 
Must Be Kept Open for Inspection at All Business Hours 
of the Dav 

«r 


i 


28 GENERAL ELECTRIC CO- VS. DISTRICT OF COLUMBIA. 

28 Petitioner’s Exhibit “2 ” 

Government of the District of Columbia 
Office of the Assessor 

March 1, 1938 

General Electric Company, 

1 River Road 
Schenectady, New York 

Re: Title VI—tax on privilege of doing business 
District of Columbia Revenue Act of 1937. 

Gentlemen: 

Reference is made to your return on gross receipts which 
was filed in this office under date of October 14, 1937, re¬ 
porting gross receipts for the calendar year of 1936, in the 
amount of $370,505.83. 

It is noted, according to the red asterisk placed on your 
return, that sales in interstate commerce have been ex¬ 
cluded. The mere fact that sales are transacted in inter¬ 
state commerce is not conclusive of the question as other 
essential factors must be considered; such as delivery of 
the merchandise, solicitation of orders, C. 0. D. transac¬ 
tions, etc. 

“Business”, as defined in paragraph (d), Section 1, Title 
VI, includes the carrying on or exercising for gain or eco¬ 
nomic benefit, any trade, business, profession, vocation, or 
commercial activity in the District of Columbia. It is, of 
course, not necessary to maintain an office in the District of 
Columbia in order to engage in a commercial activity here. 
Any person who solicits and obtains business in the Dis¬ 
trict of Columbia through an employe, agent, or other rep¬ 
resentative, or who delivers goods within the District of 
Columbia either in his own delivery, equipment or in any 
manner whereby he retains title to the goods until such 
delivery, is engaged in a commercial activity and must re¬ 
port the gross receipts derived from such business and pay 
a tax computed thereon. A license is required for such 
business. 

Our Corporation Counsel has ruled repeatedly, with re¬ 
spect to non-resident firms, that the solicitation of orders 
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in the District of Columbia by an employe, agent, or other 
representative, amounts to a commercial activity and the 
gross receipts derived from such business must be reported 
under Title VI of the District of Columbia Revenue Act of 
1937 and the tax computed thereon, of course, with the ex¬ 
emption of $2,000.00; and if such business is continued af¬ 
ter October 16, 1937, a license must be obtained to do such 
business. 

With respect to government business, the following rul¬ 
ing has been rendered: The mere submission of a bid, 
either by mail or manually by an agent of an out of town 
firm, to a government department (Federal or District), is 
not doing business in the District of Columbia. Of course, 
if the merchandise is delivered in the District of Columbia 
in the delivery equipment of the non-resident firm, or in 
any manner whereby title is retained to the goods until 
such delivery into the District of Columbia, such trans¬ 
actions amount to a commercial activity in the District of 
Columbia and there is no distinction made between govern¬ 
ment and private business. 

29 Should the interstate commerce business which 
you have excluded from your return on gross re¬ 
ceipts come within the above rulings, you are requested to 
file a corrected return to include that business within 
twenty days from the date of this letter. Failure to com¬ 
ply with this request will subject you to penalty mandatory 
by law. 

A blank form is enclosed for your use in filing an 
amended return. 

Very truly yours, 

(s) J. S. HALL, 

Business Priv. Tax . 

H/C 

Enel. 
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30 Petitioner’s Exhibit “3” 

1038 

Government of the District of Columbia 
Office of the Assessor 

Return on Gross Receipts 

Amended Amended 

Name General Electric Company 

Address 1 River Road, Schenectady, New York 

Year ended December 31, 1936 

or for the period from.193 , to.193 . 

Kind of Business Manufacture and sale of Elec, appara¬ 
tus and supplies 

Date business commenced, if business was started after 
January 1, 1936 .. 

Gross Receipts 

Gross sales from merchandise, less sales re¬ 


turned ...$676,107.99 

Receipts from services and other business_$ - 

Gross receipts... $676,107.99 

Less exemption... $ 2,000.00 


Taxable gross receipts.$674,107.99 

Tax at 2/5 of 1%... $ 2,696.43 

Less tangible personal property tax paid for 

1938 ...$ 533.38 

Amount of tax to be paid.$ 2,163.05 


If tax for entire year is to be paid, bring personal prop¬ 
erty tax receipt for 1938, when presenting this statement. 

First-half due October, 1937. Second-half due March, 1938. 

Affidavit 

State of New York 

County of Schenectady , ss: 

I (or we) solemnly swear that I (or we) have examined 
the foregoing and that it is a full, true, and correct state¬ 
ment of all taxable gross receipts, according to my best 
knowledge and belief. 
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Name GENERAL ELECTRIC COMPANY 
Address 1 River Road, Schenectady, N. Y. 
Per Assistant Secretary 

Subscribed and sworn to before me this 18th day of 
March, 1938 


Notary Public 

Basis for Assessment:—Gross receipts for calendar year 
ending December 31,1936. If taxpayer was not engaged in 
business for the whole of 1936, then report gross receipts 
for one year from date of beginning business. If taxpayer 
was not engaged in business for one year prior to August 
17, 1937, then report gross receipts for the period he was 
so engaged. Bill will be rendered. For further informa¬ 
tion apply at Room 16, District Building. 

Written at left side of sheet: Your Books and Records 
Must Be Kept Open for Inspection at All Business Hours 
of the Day 

31 Petitioner’s Exhibit “4” 

Second half Corrected Bill 

No. 7641 

Business Privilege Tax, 1938 
Office of the Assessor, D. C. 

Gross Receipt Tangible 

Less $2,000 Rate Gross Tax Tax Paid Net Tax on Gross Receipts 

674,107.99 2/5 of 1% 2,696.43 533.38 2,163.05 

ONE HALF Credit first 470.32 

half payment 

Penalty % 

Made by y compared by Total Tax 1,692.73 

Pay to the Coll, of Taxes 

(Stamped) “MAR 31, 1938" 

General Electric Co. 1st half payable in Oct. 1937 

#1 River Road 2nd half payable in March 38 

Schenectady, N. Y. 

Penalty of 1% per month will 
Credit 9702 Bus. Priv. Taxes be added if not paid when due 

Stamped across the face of receipt, is the following: 
“Payment will be accepted without penalty on or before 
April 5, 1938” 
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Across the end of receipt is the following: “Mar 31-38 
581-CHK-M 1,692.73 PAID C. M. Towers, Coll, of Taxes, 
D. C.” 

32 Petitioner's Exhibit “5” 

April 1, 1938 
Our 60th Year 

Collector of Taxes, 

District of Columbia, 

Washington, D. C. 

Dear Sir: 

Enclosed is our check for $470.32 in payment of second 
half of District of Columbia privilege tax originally as¬ 
sessed against General Electric Company for year ending 
December 31,1936. Also enclosed is our check for $1,222.41 
in payment of additional privilege tax assessed on the basis 
of amended return required to be filed on March 18, 1938. 

The additional tax of $1,222.41 is being paid under pro¬ 
test, it being the contention of the taxpayer that said tax 
imposes a direct burden on interstate commerce in viola¬ 
tion of the Federal Constitution and that Title VI—Tax on 
Privilege of Doing Business'—of the “District of Columbia 
Revenue Act of 1937” is, by reason of said burden, and for 
other reasons, unconstitutional and void, and taxpayer 
therefore reserves the right to institute such proceedings 
or suit as may be necessary to determine the validity of 
said Title VI, and the right to impose said tax, and to se¬ 
cure a refund of the amount paid herewith. 

Yours very truly, 

(s) D. L. MILLHAM 
Tax Accountant 

WGB:S 

33 Transcript of Testimony Taken 

at Washington, D. C., 

October 25,1938 

Now on this 25th day of October, 1938, the above entitled 
cause comes on to be heard pursuant to legal notice given 
to all parties, at which hearing petitioner was represented 
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by John Walsh, Esquire; respondent being represented by 
Glenn Simmon, Esquire, and all parties announcing ready 
for trial, the following proceedings were had, to wit: 

Mr. Walsh: If your Honor please, I would like to offer 
in evidence Exhibit “1” which I have here. 

Mr. Simmon: I have no objection to it. 

By the Board: The exhibit will be received in evidence. 

Mr. Simmon: If your Honor please, in connection with 
this case, General Electric Company, Docket No. 9, it ap¬ 
pears that assessment was made March 26 and that pay¬ 
ment of that tax was made on March 31, 1938, and that pe¬ 
tition in that case was filed July 15,1938. The jurisdiction 
of the Board, if any, must be found under Section 6 of Title 
IX of the Act to amend the District of Columbia Revenue 
Act of 1937, which requires that the petitioner show, in 
order that this Board may have jurisdiction, that the tax 
was paid involuntarily and under such circumstances as 
would entitle the taxpayer to the right to sue at law for the 
recovery of the tax. It appears that one payment of tax, 
to wit, payment in the amount of $1,242.41 was paid under 
protest. It appears that there was not even a protest as 
to the remainder claimed in this petition, but in neither of 
the payments has it been brought out that the petitioner 
acted involuntarily, or that that payment was made under 
circumstances which would entitle the taxpayer to sue at 
law to recover the tax. Therefore, the Board is without 
jurisdiction to entertain the appeal and I move the pro¬ 
ceeding be dismissed. 

34 Petitioner’s Exhibit **1” 

(Of October 25,1938, Hearing) 

Docket No. 9 

General Electric Company, Petitioner 

vs. 

District of Columbia, Respondent 
Affidavit 

State of New York 

County of Schenectady ss 

D. L. Millham, being duly sworn says: that he is Tax 
Accountant of General Electric Company, the petitioner 
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herein, and is familiar with the facts herein stated; that 
petitioner is a corporation organized and existing under 
the laws of the State of New York and having its principal 
office and place of business at Schenectady, in the State of 
New York; that petitioner is engaged in the manufacture 
and sale of electrical apparatus and supplies; and that the 
facts relevant to petitioner’s business in the District of 
Columbia in 1936 and its reports of such business for pur¬ 
poses of the privilege tax on business for the fiscal year 
July 1, 1937, to June 30, 1938, are as follows: 

(1) Petitioner has no factory in the District of Colum¬ 
bia. 

(2) In 1936 petitioner owned a stock of electric refrig¬ 
erators and ranges, and various small stocks of wire, rigid 
conduit, fans, electric metallic tubing, etc., which were 
stored with certain of its customers in the District of Co¬ 
lumbia. 

Petitioner, however, does not operate a warehouse in the 
District; except for the particular products described 
above, orders received from customers in the District are 
filled from stocks outside the District or are manufactured 
specifically for a particular order. 

(3) Petitioner has a local sales office in Washington 
whose function is the solicitation of apparatus business 
(the classification “apparatus” includes such products as 
motors, transformers, turbines, etc.). 

This office has no connection with the sale of other types 
of products manufactured by petitioner. Orders for such 
products as refrigerators, radios, etc., are mailed directly 
by petitioner’s customers in the District to offices of peti¬ 
tioner outside the District. 

(4) The 1936 business reported to the Assessor for the 
District for purposes of the privilege tax consisted of the 
following: 

(a) Sales representing withdrawals from the stocks de¬ 
scribed in (2) above by customers within the District were 
included in the original return by petitioner of business 
subject to the privilege tax. 

35 Such sales as determined from the records and 
data of petitioner amounted to $370,505.83 for the 
year 1936. 



GENERAL ELECTRIC CO. VS. DISTRICT OF COLUMBIA. 


35 


Shipments from these stocks to customers outside the 
District were not included in petitioner’s return as the 
orders for these shipments were placed by the customers 
involved with offices of petitioner located outside the Dis¬ 
trict. 

(b) Sales made by the Washington office of petitioner 
were included in an amended return filed by petitioner at 
the request of the Assessor for the District. 

These sales as determined from the records and data of 
the petitioner amounted to $305,602.16 and represented en¬ 
tirely shipments made from stocks or factories located out¬ 
side the District since, as previously stated, no stocks of 
this character are carried in the District. 

This is the amount in controversy in the present pro¬ 
ceeding. 

(5) The sales described in 4(b) above did not include 
any business with the United States Government. With 
the exception of a relatively insignificant amount, all of 
this business results from bids prepared and submitted by 
offices of petitioner located outside the District. The goods 
involved are invariably shipped from points outside the 
District and in most instances are shipped to points out¬ 
side the District. 

The activities of petitioner’s Washington office, insofar 
as this type of business is concerned are, except for a very 
small amount of orders, limited to the contact work neces¬ 
sary to obtain information relating to bids and to the ful¬ 
fillment of contracts. 

(s) D. L. MILLHAM 

Sworn to before me this 
12th day of October, 1938 

(s) MAY R. ROBINSON— 

Notary Public 
(Seal) 

JOHN WALSH 
Attorney for Petitioner. 
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36 Board of Tax Appeals for the 

District of Columbia 

Docket No. 9 

General Electric Company, Petitioner, 

vs. 

District of Columbia, Respondent. 

Certificate 

I, Phyllis A. Ragusa, Clerk of the Board of Tax Appeals 
for the District of Columbia do hereby certify that the fore¬ 
going pages, 1 to 35, inclusive, contain and are a true copy 
of the transcript of record, papers and proceedings on file 
and of record in my office as called for by the Designation 
of Record in the Petition for Review in the appeal as above 
numbered and entitled. 

In testimony whereof, I hereunto set my hand and affix 
the seal of the Board of Tax Appeals for the District of 
Columbia, this 22nd day of December, 1938. 

PHYLLIS A. RAGUSA 

(Seal) Clerk, Board of Tax Appeals 

for the District of Columbia 

Endorsed on Cover: No. 7319 General Electric Com¬ 
pany, Petitioner, vs. District of Columbia. United States 
Court of Appeals for the District of Columbia Filed Jan 
13 1939 Joseph W. Stewart, Clerk 
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In the 

UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA 


Docket No. 7319 

General Electric Company, Petitioner, 

vs. 

District of Columbia, Respondent. 


BRIEF OF PETITIONER 

Nature of Case. 

This cause is before this Court, on a Petition for a Review 
of a Decision and Order of the Board of Tax Appeals for the 
District of Columbia, rendered November 1, 1938, determin¬ 
ing that said Board of Tax Appeals did not have jurisdiction 
in the matter of the claim for refund of $2,163.05, of a so- 
called business privilege tax, purported to be levied by the 
respondent's officers pursuant to the provisions of Title VI 
of an Act of Congress, approved August 17, 1937, entitled 
"An Act to provide additional revenue for the District of 
Columbia, and for other purposes" for the year ended Decem¬ 
ber 31. 1936. 

The proceeding before the Board of Tax Appeals was insti¬ 
tuted under the provisions of Section 6 of Title IX of the 
District of Columbia Revenue Act of 1937, as amended, and 
approved May 16,1938. It reads as follows: 

“Sec. 6. Any taxpayer who shall have paid within 
three years immediately preceding the approval of this * 
Act any tax to the District involuntarily, and under cir¬ 
cumstances which according to law would entitle such 
taxpayer to the right to sue at law for the recovery of 
such tax, may within ninety days from the approval of 
this Act, appeal from the imposition of such tax in the 
same manner and to the same extent as set forth in sec¬ 
tions 3 and 4 of this title.” 

At the conclusion of the hearing of the proceedings before 
the Board of Tax Appeals, Counsel for the respondent moved 
to dismiss the proceeding on the ground that the tax was not 
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paid involuntarily, nor, under such circumstances as would 
entitle the petitioner to sue at law to recover it. Such motion 
was granted by Honorable -Jo V. Morgan. “Member Sole*’ of 
said Board. 

In Petitioner's petition to said Board of Tax Appeals, it 
sought a refund of said §2,163.05 and interest, and alleged 
that it had paid said tax under written protest, and that the 
assessment and collection of said tax was illegal and unau¬ 
thorized for the following reasons: 

(a) Although said Act was duly passed by Congress 
and approved by the President, it is unconstitutional and 
void because it is an attempted regulation of, and burden 
upon, interstate commerce, prohibited by Article I, Sec¬ 
tion 8, of the Constitution of the United States; 

(b) Said tax is discriminatory, and not levied in 
equal proportion on all persons, firms, or corporations 
doing business in the District of Columbia; 

(c) The tax reaches or attempts to reach indiscrim¬ 
inately, and without apportionment, the gross receipts 
for both interstate commerce and interstate activities, 
and it must therefore fail in its entirety. 

The proceeding before the Board was heard on its merits, 
but the Board failed to pass on any issue raised by the peti¬ 
tioner and dismissed the proceeding on respondent’s motion 
on the ground that there was a voluntary payment of the tax. 

Statement of the Facts. 

There is no dispute or controversy relative to the facts, 
which are related in the record, as follows: 

That petitioner is a corporation organized and existing 
under the laws of the State of New York and having its 
principal office and place of business at Schenectady, in the 
State of New York; that petitioner is engaged in the manu¬ 
facture and sale of electrical apparatus and supplies; and 
that the facts relevant to petitioner's business in the District 
of Columbia in 1936 and its reports of such business for pur¬ 
poses of the privilege tax on business for the fiscal year July 
1,1937 to June 30,1938, as are follows: 

(1) Petitioner has no factory in the District of 
Columbia. 
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(2) In 1936 petitioner owned a stock of electric 
refrigerators and ranges, and various small stocks of 
wire, rigid conduit, fans, electric metallic tubing, etc., 
which were stored with certain of its customers in the 
District of Columbia. 

Petitioner, however, does not operate a warehouse in 
the District; except for the particular products described 
above, orders received from customers in the District are 
filled from stocks outside the District or are manufac¬ 
tured specifically for a particular order. 

(3) Petitioner has a local sales office in Washington 
whose function is the solicitation of apparatus business. 
(The classification “apparatus” includes such products 
as motors, transformers, turbines, etc.) 

This office has no connection with the sale of other 
types of products manufactured by petitioner. Orders 
for such products as refrigerators, radios, etc., are 
mailed directly by petitioner’s customers in the District 
to offices of petitioner outside the District. 

(4) The 1936 business reported to the Assessor for 
the District for purposes of the privilege tax consisted of 
the following: 

(a) Sales representing withdrawals from the 
stocks described in (2) above by customers within 
the District were included in the original return by 
petitioner of business subject to the privilege tax. 

Such sales as determined from the records and 
data of petitioner amounted to $370,505.83 for the 
year 1936. 

Shipments from these stocks to customers outside 
the District were not included in petitioner’s return 
as the orders for these shipments were placed by the 
customers involved with offices of petitioner located 
outside the District. 

(b) Sales made by the Washington office of peti¬ 
tioner were included in an amended return filed by 
petitioner at the request of the Assessor for the 
District. 

These sales as determined from the records and 
data of the petitioner amounted to $305,602.16 and 
represented entirely shipments made from stocks or 
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factories located outside the District since, as pre¬ 
viously stated, no stocks of this character are car¬ 
ried in the District. 

This is the amount in controversy in the present 
proceeding. 

(5) The sales described in 4 (b) above did not in¬ 
clude any business with the United States Government. 
With the exception of a relatively insignificant amount, 
all of this business results from bids prepared and sub¬ 
mitted by offices of petitioner located outside the Dis¬ 
trict. The goods involved are invariably shipped from 
points outside the District and in most instances are 
shipped to points outside the District. 

The activities of petitioner's Washington office, inso¬ 
far as this type of business is concerned are, except for 
a very small amount of orders, limited to the contact 
work necessary to obtain information relating to bids 
and to the fulfillment of contracts. (Record, pages 34 
and 35.) 

On October 14, 1937, the petitioner filed with the Assessor 
its return of gross receipts for the calendar year 1936 in the 
sum of $370,505.83; that, thereafter, the petitioner received a 
letter from the office of the Assessor of the District of Colum¬ 
bia, dated March 1, 1938, which informed petitioner that in 
its return so filed on October 14, 1937, it omitted or excluded 
its sales in interstate commerce, and requested that petitioner 
file a corrected return to include sales in interstate commerce, 
and stated that a failure to comply with such demand would 
subject the petitioner to penalty mandatory by law; that, 
thereafter, and on or about the 18th day of March, 1938, in 
order to avoid such penalty, petitioner filed with said As¬ 
sessor, an amended return showing its gross receipts from 
sales, during said period, both in interstate and intrastate 
commerce, amounting to the sum of $676,107.99; that, at the 
time of the filing of said original return, the petitioner paid 
$470.32, being one-half of the assessed tax. Thereafter, the 
assessor assessed against the petitioner, a tax equal to two- 
fifths of one per centum of the gross receipts shown on the 
Amended return, less $2,000 exemption, or a tax of $2,695.43, 
less a credit for tangible personal property in the sum of 
$533.38. leaving a net tax of $2,163.05. On March 31, 1938, 
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the petitioner paid such tax, less $470.32, previously paid, 
under protest in writing. 

When the tax was paid the petitioner transmitted with a 
check for the amount, the following letter to the Collector of 
Taxes (Record, page 11), in which petitioner stated that the 
tax is paid under protest: 

“April 1, 1938 
Our 60th year. 

“Collector of Taxes, 

District of Columbia, 

Washington, D. C. 

Dear Sir: 

Enclosed is our check for $470.32 in payment of second 
half of District of Columbia privilege tax originally 
assessed against General Electric Company for year end¬ 
ing December 31, 1936. Also enclosed is our check for 
$1,222.41 in payment of amended return required to be 
filed on March 18, 1938. 

The additional tax of $1,222.41 is being paid under 
protest, it being the contention of the taxpayer that said 
tax imposes a direct burden on interstate commerce in 
violation of the Federal Constitution and that Title VI 
—Tax on privilege of Doing Business—of the ‘District 
of Columbia Revenue Act of 1937,’ is, by reason of said 
burden, and for other reasons, unconstitutional and void, 
and taxpayer therefore reserves the right to institute 
such proceedings or suit as may be necessary to deter¬ 
mine the validity of said Title VI and the right to im¬ 
pose said tax, and to secure a refund of the amount paid 
herewith. 

Yours very truly, 

D. L. MILLHAM 

Tax Accountant ” 

Assignment of Errors. 

The petitioner assigns as errors, the following acts and 
omissions of the Board of Tax Appeals: 

(1) The holding that the payment of said tax was volun¬ 
tary and that the Board had no jurisdiction to consider the 
issues raised by the petition for refund of said taxes: 
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(2) In failing to hold that the gross receipts of petitioner 
from sales in interstate commerce were not subject to said 
tax; 

(3) In failing to find that said Title VI of said Act is 
void because it is an attempted regulation of, and burden 
upon interstate commerce, prohibited by Article I, Section 
8, Clause 3, of the Constitution of the United States; 

(4) In failing to hold that said tax is discriminatory and 
not levied in equal proportions on all persons, firms and cor¬ 
porations doing business in the District of Columbia or 
throughout the United States, as required by Article I, 
Section 8, Clause 1, of the Constitution of the United States. 

(5) In failing to hold that the tax reaches or attempts 
to reach indiscriminately, and without apportionment, the 
gross receipts from both interstate and solely District of 
Columbia sales, and that said Act must therefore fail in its 
entiretv. 

(6) In failing to order a refund of the tax paid as prayed 
for. 

Jurisdiction of this Court. 

The Court has the right to decide this case on its merits, if 
it finds that the tax was not involuntarily paid. The entire 
record is before this Court, as the proceeding before the 
Board of Tax Appeals was fully completed up to the decision 
of the Board. The disposition of the proceedings in finality 
by this Court is authorized by Section 4 (a) of Title IX of 
the Act of May 1G, 1938, reading as follows: 

“* * * Upon such review the court shall have power 
to affirm, or if the decision of the Board is not in accord¬ 
ance with the law, to modify or reverse the decision of 
the Board, with or without remanding the case for hear¬ 
ing, as justice may require. * * *” 

Argument. 

I. 

The petitioner had the right to petition the Board of Tax 
Appeals for the recovery of the tax paid under the provisions 
of Section G of Title IX of the Amendment of May 16, 1938, 
whjch reads as follows: 

“Any taxpayer who shall have paid within three years 
immediately preceding the approval of this Act any tax 



GENERAL ELECTRIC CO. VS. DISTRICT OF COLUMBIA 


7 


to the District involuntarily, and under circumstances 
ichich according to law would entitle such taxpayer to 
the right to sue at law for the recovery of such tax , may 
within ninety days from the approval of this Act, appeal 
from the imposition of such tax in the same manner and 
to the same extent as set forth in sections 3 and 4 of this 
title.” (Italics ours.) 

Section 3 of Title IX of the same Act of May 16, 1938, 
gives the right to any one aggrieved by the assessment of cer¬ 
tain taxes, including the tax herein in question, to appeal 
within ninety days from notice of assessment, provided such 
person first pays the tax and interest and penalties “ under 
protest in renting” and the Board is required to hear and 
determine all questions on said appeal. It does not seem 
probable, and it can not be discerned from the language of 
the two sections as to payment, that Congress intended to 
impose a greater burden or requirement, in regard to objec¬ 
tion to the tax, on the taxpayer who may take advantage of 
the proceedings provided for in Section 6, than on the tax¬ 
payer who may take advantage of the proceedings provided 
for in Section 3. 

In this case the petitioner first made and filed its return, 
giving the amount of its gross sales within the District of 
Columbia during the year 1936, and paid one-half of the tax 
calculated on that amount, as it was entitled to do. There¬ 
after, the petitioner received a letter from the Assessor’s 
Office dated March 1, 1938 (Record, pages 4 and 5), which 
reads as follows: 

“Government of the District of Columbia 
Office of the Assessor 

March 1, 1938 

General Electric Company, 

1 River Road, 

Schenectady, New York. 

Re: Title VI—tax on privilege of doing business 
District of Columbia Revenue Act of 1937. 

Gentlemen: 

Reference is made to your return on gross receipts 
which was filed in this office under date of October 14, 
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1937, reporting gross receipts for the calendar year of 
1936, in the amount of $370,505.S3. 

It is noted, according to the red asterisk placed on 
your return, that sales in interstate commerce have been 
excluded. The mere fact that sales are transacted in 
interstate commerce is not conclusive of the question as 
other essential factors must be considered; such as de¬ 
livery of the merchandise, solicitation of orders, C. O. D. 
transactions, etc. 

‘Business/ as defined in paragraph (d), Section 1, 
Title VI, includes the carrying on or exercising for gain 
or economic benefit, any trade, business, profession, voca¬ 
tion, or commercial activity in the District of Columbia. 
It is, of course, not necessary to maintain an office in the 
District of Columbia in order to engage in a commercial 
activity here. Any person who solicits and obtains busi¬ 
ness in the District of Columbia through an employe, 
agent, or other representative, or who delivers goods 
within the District of Columbia either in his ow*n de¬ 
livery equipment or in any manner w’hereby he retains 
title to the goods until such delivery, is engaged in a 
commercial activitiy and must report the gross receipts 
derived from such business and pay a tax computed 
thereon. A license is required for such business. 

Our Corporation Counsel has ruled repeatedly, with 
respect to non-resident firms, that the solicitation of 
orders in the District of Columbia by an employe, agent, 
or other representative, amounts to a commercial ac¬ 
tivity and the gross receipts derived from such business 
must be reported under Title VI of the District of 
Columbia Revenue Act of 1937 and the tax computed 
thereon, of course, with the exemption of $2,000.00; and 
if such business is continued after October 16, 1937, a 
license must be obtained to do such business. 

With respect to government business, the following 
ruling has been rendered: The mere submission of a 
bid. either by mail, or manually by an agent of an out of 
town firm, to a government department (Federal or Dis¬ 
trict ). is not doing business in the District of Columbia. 
Of course, if the merchandise is delivered in the District 
of Columbia in the deliver}* equipment of the non resi- 



GENERAL ELECTRIC CO. VS. DISTRICT OF COLUMBIA 


9 


dent firm, or in any manner whereby title is retained to 
the goods until such delivery into the District of Colum¬ 
bia, such transactions amount to a commercial activity 
in the District of Columbia and there is no distinction 
made between government and private business. 

Should the interstate commerce business which you 
have excluded from your return on gross receipts come 
within the above rulings, you are requested to file a cor¬ 
rected return to include that business within twenty 
days from the date of this letter. Failure to comply 
with this request will subject you to penalty mandatory 
by law. 

A blank form is enclosed for your use in filing an 
amended return. 

Very truly yours, 

H/C (Sgd.) J. S. HALL, 

Enc. Business Privilege Tax ” 

Thereupon, under the duress exercised in the foregoing 
letter, the petitioner made and filed an amended return, in¬ 
cluding the amount of its gross sales derived from its inter¬ 
state commerce business, paid the tax under protest in writ¬ 
ing, which protest in unmistakable terms set forth its objec¬ 
tions to the imposition and collection of the tax. and gave 
notice that it reserved the right to test the validity of the 
tax and bring suit for its recovery (Record, page 11). It 
took all the steps commonly known to lawyers and laymen in 
protesting the payment of what is regarded as an illegal or 
improper exaction of the payment of money, and it is against 
common sense and common knowledge to assert that such 
payments were voluntarily made. The letter (Record, pages 
4 and 5) from the Assessors Office to the petitioner, in re¬ 
ferring to the non-return of the amount of the gross sales 
from interstate commerce, plainly says “failure to comply 
with this request (to file an amended return) will subject 
you to penalty mandatory by law.” It is proper to assume 
that petitioner ascertained from its Counsel or tax advisor, 
or other representatives, to what penalty the letter from the 
Assessor’s Office could refer. Petitioner thereupon would of 
necessity be advised that under Section 2 of Title VI of the 
Act: 
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“Sec. 2. Xo person shall engage in or carry on any 
business in the District of Columbia after sixty days 
from the approval of this Act and until July 1, 1938. 
without first having obtained a license so to do from 
the Commissioners, except that no license shall be re¬ 
quired of any person selling newspapers, magazines, or 
periodicals, whose sales are not made from a fixed loca¬ 
tion and which sales do not exceed the annual sum of 
$2,000. All licenses issued under this title shall expire 
on June 30, 193S. and no license may be transferred to 
any other person.’* 

***** 

“The Commissioners may, after hearing, revoke any 
license issued hereunder for failure of the licensee to file 
a return or corrected return within the time required by 
this title or to pay any installment of tax when due.” 

It would also be advised that Section 9 of Title VI of the 
Act provides that if the required return or corrected return 
is not filed within the required time, the taxpayer shall be 
subject to a penalty of 10 ppr centum of the tax due plus 
5 per centum of such tax for each month of delay or fraction 
thereof. It would also be advised that under Section 12 of 
Title VI of the Act, for any dereliction in not procuring the 
license to carry on business, or failing to file a sworn report 
as required by the Act, or to comply with any rule or regu¬ 
lation of the Commissioners for the administration and 
enforcement of the Act, it would, on conviction thereof, be 
fined not more than $1,000 for each and every failure, refusal 
or violation, and each and every day that such failure, refusal 
or violation continues shall constitute a separate and distinct 
offense. 

It seems to us that no matter how firmlv or conscientiouslv 

« 

a citizen might believe that the tax sought to be imposed on 

his interstate business was unwarranted and illegal, the 

“cruel and unusual punishmebts” threatened in the foregoing 

penal statutes would compel or force him to comply with 

eager promptness to all the requirements. He would properly 

assume that these penal provisions meant what they said and 

would be enforced. It seems useless in the face of these 

threatened penalties to contend that petitioner paid the tax 

voluntarilv. 

* 
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It was long ago settled that a taxpayer can not enjoin the 
taxing officers from assessing or collecting a tax. (See Nye, 
Jenks & Co. v. Town of Washburn, et al., 125 Fed. 817.) The 
Government revenues must be paid, and the only remedy the 
taxpayer has is to pay the tax and sue on the ground that 
it was illegally assessed and collected. Whatever may have 
been the rule under more primitive conditions in this country 
when taxing laws were not intricate and were levied generally 
by local officers, it does not appeal to common sense or judg¬ 
ment, that a citizen must subject himself to the oppressive 
penalties such as are imposed by the law here under con¬ 
sideration, before he can bring suit to recover the tax which 
he asserts to have been illegally imposed. Under this statute 
he would likely be in jail before the taxing officers could 
seize his property tinder a distress warrant to force collection 
of the tax and the amount collectible by reason of penalties 
would be all out of proportion to the original amount 
assessed. 

The assessment made on the gross amount of the peti¬ 
tioner’s interstate business was final. No appeal could be 
had from it, and if the tax was not paid, the Commissioners 
could revoke the petitioner’s license. It had to pay the tax 
to save its license. Neither the assessors or the Commis¬ 
sioners would declare that part of the law which the taxing 
officers say entitles them to burden interstate commerce to be 
void. Even the Attorney General of the United States in 
38 Op Attorneys General, 252, 253, 255, adopted the principle 
that the validity of taxes under the Agricultural Adjustment 
Act could not be called in question until the validity thereof 
was passed on by the Supreme Court. It would be useless 
to contest the validity of any taxes before ministerial taxing 
officers. In a proceeding before the District Commissioners 
to revoke petitioner’s license for failure to file a return rela¬ 
tive to interstate business, the Commissioners would not, of 
course, pass on the validity of the tax. They would consider 
the tax valid, and the petitioner would have no defense to the 
revocation of its license, and would be under the duress of 
paying the tax. otherwise it would lose a very valuable prop¬ 
erty right. U. S. ex rel. Daley vs. MncFarland, 28 APP. D. C. 
552, 561: Dorchv vs. Kansas. 272 U. S. 306. 311. 

It seems to be the general rule that taxes illegally assessed 
and paid may be recovered back if the collector understands 
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from the payer that the taxes are regarded as illegal, and 
that suit will be instituted to compel the refunding of them. 
I Toroid \s. Kalm. 159 F. 008. 80 C.C.A. 598. modified 103 
Fed. 917. 99 C.C.A. 307, holding that, when taxes are paid 
under protest that they are being illegally exacted, and that 
a sufficient foundation for a suit to recover the taxes is 
established. If payment is made under implied duress as well 
as under protest, the right of recovery is unquestionable. 

In International Paper Co. vs. Burrill, 2(50 Fed. 004, the 
Court in part held that a tax imposed by statute containing 
drastic penalties for nonpayment, and paid under protest, is 
paid under implied duress. Such is this case. 

While going into the history and an analysis of the adjudi¬ 
cated cases dealing with the subject of the right of a taxpayer 
to bring suit to recover taxes alleged to be illegally assessed 
is interesting to the lawyer and brief writer, it appeal's to us 
that the right of this petitioner to bring the proceeding to 
the Board of Tax Appeals, after the payment of the tax in 
the circumstances which it did, and after written protest, is 
fully supported by the opinion of Mr. Justice Holmes in the 
case of Atchison, Topeka & Santa Fe Ry. Co. v. Timothy 
O’Connor, 223 U. S. 280, 285. The statutory duress in peti¬ 
tioner's tax assessment here under consideration was much 
more severe than in the case decided by Mr. Justice Holmes. 
The discussion in the opinion in that case of the present day 
rule on the right of one, who denies the legality of a tax, to 
bring suit, after protest, for the recovery thereof, is such a 
clear and illuminating brief on the subject that we quote it 
as follows: 

“It is reasonable that a man who denies the legality 
of a tax should have a clear and certain remedy. The 
rule being established that apart from special circum¬ 
stances he cannot interfere by injunction with the State's 
collection of its revenues, an action at law to recover 
back what he has paid is the alternative left. Of course, 
we are speaking of those cases where the State is not put 
to an action if the citizen refuses to pay. In these latter 
he can interpose his objections by way of defence, but 
when, as is common, the State has a more summary 

V 

remedy, such as distress, and the party indicates by 
protest that he is yielding to what he cannot prevent. 
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courts sometimes perhaps, have been a little slow to 
recognize the implied duress under which payment is 
made. Hut even if the State is driven to an action, if at 
the same time, the citizen is put at a serious disadvan¬ 
tage in the assertion of his legal, in this case of his 
constitutional, rights, by defence in the suit, justice may 
require that he should be at liberty to avoid those dis¬ 
advantages by paying promptly and bringing suit on 
his side. He is entitled to assert his supposed right on 
reasonably equal terms. ( See Ex parte Young, 209 U. S. 
123. 110.) If he should seek an injunction on the prin¬ 
ciple of that case and of Western Union Telegraph Co. 
vs. Andrews. 210 U. S. 105. he would run the same risk 
as if he waited to be sued. 

•*In this case the law. beside giving an action of debt 
to the State, provides that every corporation that fails 
to pay the tax shall forfeit its right to do business within 
the State until the tax is paid, and also shall pay a 
penalty of ten per cent for every six months or fractional 
part of six months of default after May 1 of each year. 
It may be that the forfeiture of the right to do business 
would not Ik* authoritatively established except by a 
quo irurrunto provided for in a following section, but 
before or without the proceeding, the effect of the for¬ 
feiture clause upon the plaintiff's subsequent contracts 
and business might lie serious (see Ludwig vs. Western 
Union Telegraph Co.. 210 U. S. 140. and in any event 
the penalty would go on accruing during all the time 
that might be spent before the validity of the defence 
could be adjudged. As appears from the decision below, 
the plaintiff could have had no certainty of ultimate 
success, and we are of the opinion that it was not called 
upon to take the risk of having its contracts disputed 
and its business injured and of finding the tax more or 
less nearly doubled in case it finally had to pay. In 
other words, we are of the opinion that the payment was 
made under duress. See Gaar. S. & Co. vs. Shannon, 
decided this day. post p. 4f>S." 
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In the opinion in the Gaar, Scott & Co. case referred to 
above, the Court said: 

“Neither a statute imposing a tax, nor the execution 
thereunder, nor a mere demand for payment, is treated 
as duress. It does not necessarily follow that there will 
be duress of goods. Or, if there is, the citizen, to avoid 
the consequences of the duress, may pay the money, 
regain the use of his property, and maintain a suit for 
the recovery of what has been exacted from him. The 
legal remedy redresses the wrong. But he has the same 
right to sue if he pays under compulsion of a statute 
whose self-executing provisions amount to duress. An 
act which declares that where the franchise tax is not 
paid by a given date, a penalty of twenty-five per cent 
shall be incurred, the license of the company shall be 
cancelled, and the right to sue shall be lost, operates 
much more as duress than a levy on a limited amount of 
property. Payment to avoid such consequences is not 
voluntary but compulsory, and may l>e recovered back. 
Swift Co. & B. Co. v. United States, 111 U. S. 22, 29; 
Robertson v. Frank Bros. Co. 132 V. S. 23: Oceanic 
Navigation Co. v. Stranahan, 214 U. S. 320, 329: Atchi¬ 
son. Topeka & Sante Fe R. R. v. O'Connor, decided this 
day. ante , p. 280.” 

In the opinion in the case of Hill vs. District of Columbia, 
7 Mackey (D. C.) 481, Mr. Justice Bradley said, at page 489: 

“In our judgment the payment of money to an official, 
as in the present case, to avoid onerous penalty, though 
the imposition of that penalty might have been illegal, 
was sufficient to make the payment an involuntary one ” 
(Italics ours.) 

Here is used the same word “involuntary” that is used in 
Section 6 of Title IX of the Act, approved May 16,1938, pur¬ 
suant to which these proceedings have been brought, and 
what constitutes an “involuntary” payment of a tax, as de¬ 
fined by the Supreme Court in the decision in the Gaar, Scott 
& Co. (supra) case matches the involuntary payment made 
bv the Petitioner herein. 
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The Court has recognized and adhered to the rule as enun¬ 
ciated by the Supreme Court in the opinions quoted, par¬ 
ticularly in the case of Thompson vs. Deal, 92 F. (2d) 478 
(Court of Appeals D. C. 1937). In that case the opinion re¬ 
fers to some of the cases of the Supreme Court cited above, 
follows them, and uses this language: 

“Whatever may have been the old rule as to the char¬ 
acteristics of duress and coercion, a more liberal view 
prevails, and ought to prevail, today—a change of view¬ 
point which has arisen as government has extended its 
control over the domestic concerns of the citizens.” 

Again, the Court said: 

“We think it is manifest from what is said in the case 
just cited that the question of whether a payment is vol- 
untarv or involuntarv has been in large measure relieved 
of the artificial tests formerly applied by some 
courts. * * *” 

It is submitted that in the circumstances, payment of the 
tax was the only course that the Petitioner in this proceeding 
could adopt. In yielding to the Assessor's demands, it acted 
under compulsion, and the payment was involuntary both in 
law and in fact, consequently, the Board of Tax Appeals 
should not have dismissed the proceedings, but should have 
decided the case on its merits. 

II. 

Title VI of the District of Columbia Revenue Act, ap¬ 
proved August 17. 1937. under which the tax is exacted of the 
Petitioner, is void, because it is. as applied, an attempted 
regulation of, and burden on interstate commerce, prohibited 
by Article I. Section S. Clause 3. of the Constitution of the 
United States. 

The petitioner first made its return of the amount of the 
gross receipts of its business carried on only in the District 
of Columbia. Then, under threat of the enforcement of the 
penalties provided for in the statute, it made an amended re¬ 
turn, including therein all of its purely interstate business. 
The officers of the respondent call the tax imposed on the 
petitioner a “tax on privilege of doing business” (Record, 
pages 11 and 28). States have at various times sought to 
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impose taxes in various forms and under various names, that 
burdened interstate commerce, but the Supreme Court has 
since John Marshall was its Chief dust ice. universally held 
acts of State legislatures imposing privilege or gross receipts 
taxes based on interstate sales to be in contravention of the 
federal Constitution. 

The States of Indiana and Washington in very recent years 
by acts of their legislatures have imposed a tax on the gross 
receipts of domestic corporations doing an interstate busi¬ 
ness. In each of these cases the United States Supreme 
Court held that the tax was an unconstitutional burden on 
interstate commerce. There is no neeessitv of reviewing the 
great array of authorities on the question of state burden on 
interstate commerce. It seems quite sufficient to bring the 
Court’s attention to the late Cases involving the construction 
of the Indiana statute and the Washington statute. In the 
case involving the Indiana statute, where the State sought to 
impose a tax of one per cent upon all gross receipts of a 
domestic corporation received from both intrastate and inter¬ 
state sales I Adams Mfg. Coj vs. Storen. .“*04 V. S. MOT). the 
opinion of the Court says this: 

"The vice of the statute as applied to receipts from in¬ 
terstate sales is that the tax includes in its measure, 
without apportionment, receipts derived from activities 
in interstate commerce l and that the exaction is of such 
a character that if lawful it may in substance be laid to 
the fullest extent by states in which tin* goods are sold 
as well as those in which they are manufactured. Inter¬ 
state commerce would thus be subjected to the risk of a 
double tax burden r<> which intrastate commerce is not 
exposed, and which tin* commerce clause forbids. We 
have repeatedly held that such a tax is a regulation of. 
and a burden upon, interstate commerce prohibited by 
Article I. Sec. S of the < ’onstitution.” 

In the Washington State case*. (Iwinn. White & Prince. 
Trie. vs. Henneford. .*>9 Supreme <\>urt liep. the opinion 
of the Uourt says this: 

"If Washington is free to exact such a tax. other states 
to which the commerce extends may. with equal right, 
lay a tax similarly measured for the privilege of conduct¬ 
ing with their respective territorial limits the activities 
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there which contribute to the service. The present tax. 
though nominally local, thus in its practical operation 
discriminates against interstate commerce, since it im¬ 
poses upon it. merely because interstate commerce is 
being done, the risk of a multiple burden to which local 
commerce is not exposed.” 

It seems clear from the statements in the opinions of the 
Supreme Court in the Indiana and Washington cases 
(supra), that no further argument is necessary to convince 
this Court that the statute here in question does lay a pro¬ 
hibited burden on interstate commerce and is void for that 
reason. We are supported in that view by the very elucidat¬ 
ing opinion of Mr. Justice Bailey of the United States Dis¬ 
trict Court for the District of Columbia in the case of Dis¬ 
trict Grocery Stores. Inc. vs. District of Columbia (decided 
•July 21. 10JS i 2f Fed. Supp. 117. wherein he held that the 
statute here under consideration, as applied to one solely en¬ 
gaged in interstate commerce, is unconstitutional. 

Ever since the Supreme Court in Bobbins vs. Taxing Dis¬ 
trict of Shelby County (1887). 120 U. S. 489. laid down the 
universal and fundamental principles that “negotiation of 
sales of goods which are in another state, for the purpose of 
introducing them in the state in which the negotiations are 

made is interstate commerce” and can not be burdened bv anv 

• • 

tax other than that permitted by virtue of the police power 
of the state, that court has adhered to these principles in its 
various decisions on the subject, including the late cases on 
the Indiana and Washington statutes. 

ITT. 

The Congress by Article I. Section s of the Constitution, 
has power to exercise exclusive legislation for the seat of the 
Government of the United States. There has been no direct 
judicial determination of the status of the District of 
Columbia in the interpretation and application of the inter¬ 
state commerce clause <>1 the Constitution. The legislation 
here in question was enacted solely for the purpose* of raising 
revenue to maintain the District Government. However, 
petitioner contends that in the application of laws affecting 
interstate commerce*, the District of Columbia has the status. 
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or should be placed in the position of a state. In tin- Robbins 
ease t he < \>urt said : 

"In the matter of interstate commerce the United 
States are but one country, and are and must be subject 
to one system of regulations, and not a multitude of 
systems 

and in the tiwinn. Whitt* \ Prince. Inc., case, b!) Sup. Court 
Rep. 22b. the (’ourt clearh points out that such a tax locally 
exacted in one state, in its practical operation, discriminates 
against interstate commerce, and if other states should exact 
a tax on the same commerce there would be a multiple 
burden. 


Chief Justice Fuller wrote the opinion in the case of 
Stouten burgh Intcndant of Washington Asylum vs. Hennick. 
121) I'. S. 111. 22 Fed. <>27, in which it was held that "a then 
Legislative Assembly of the: District of Columbia had no 
power to burden interstatecommerce and that Congress 
could not delegate any such power.” It was held in that case 
that the imposition of a tax or license in the District- of 
Columbia was indistinguishable from that held void in 
Robbins vs. Shelby County Taxing District. 120 1". S. 480. 
as being a regulation of interstate commerce so far as appli- 
able to persons soliciting, as.Hennick was. the salt* of goods 
on behalf of individuals or firms doing business outside the 
District, and it was also held that tin* business referred to 
is definitely assigned to that class of subjects which calls for 
uniform rules and national legislation, and can not be treated 
as a mere matter of local concern. The decision in the 
Stoutenburgh case should be Very convincing with respect to 
petitioner’s argument that the Congress can not pass a 
revenue act for the District of Columbia that lays a burden 


on interstate commerce. Relying on the decision in Robbins 
vs. Taxing District of Shelby County (120 TP S. 480) and 
Stoutenburgh 120 I\ S. 141 i.v///;/y/i. the Court of Appeals 
of the District of Columbia in Beitzel vs. District of 
Columbia. 21 App. D. C. 10. said that a license of the District 
imposed on persons engaged in corn ing on any business. 


trade, profession or calling in the District, while broad in its 


terms, was not intended o .apply to business of soliciting 


orders 


in interstate commerce, and that to impose a license 


lax under that law upon agents of non-resident merchants 
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soliciting from persons resident in the district to he tilled 
nnd supplied to suclt resident persons from outside tin* Dis¬ 
trict. would he in utter disregard of the principles decided in 
the Robbins ami Stoutenburgh eases. A state certainly 
eotild not legally impose such a business privilege tax or 
"Toss receipts tax, as tin* District has now imposed on this 
petitioner, and there seems to he tio arguable reason why the 
District can impose it. or why the (’onstilutional require¬ 
ment of uniformity throughout t lie entire country geograph- 
ically should not apply. 


(’ONCLT'SION. 


In view of the foregoing. it is contidently urged that the 
Hoard of Tax Appeals of the District should not have dis¬ 
missed petitioner's petition for refund of the tax paid, and 
that such order he reversed, and that the tax so paid by the 
petitioner ami interest he refunded. 

Respect fully submitted. 


.JOHN WALSH. 

1317 F Street. X. \\\. 

Washington. D. 

Attor)v n for I'd if ioncr. 


W. T. S HEALS. 

1 River Road. 

Schenectady, New "i oi k. 

Of ('on it sc/. 
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IX THE EXITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA 
January Term. 1939 
Xo. 7319 


GEXERAL ELECTRIC COMPAXY 


Petitioner , 


vs. 


DISTRICT OF COLUMBIA. 


Respondent. 


BRIEF OX BEHALF OF THE RESPOXDEXT 
STATEMENT OF THE CASE 

This is an appeal under the provisions of Title IX of the 
Act of Congress entitled "An Act To Amend the District of 
Columbia Revenue Act of 1937. and for other purposes.” ap¬ 
proved May 10. 1938. from a decision of the Board of Tax Ap¬ 
peals for the District of Columbia dismissing petitioner’s ap¬ 
peal upon failure to prove that the taxes here in question were 
paid involuntarily and under circumstances which according 
to law would entitle the taxpayer to the right to sue at law 
for the recovery of such tax. 

Section 0 of Title IX. supra, provides: 

"Any taxpayer who shall have paid within three years 
immediately preceding the approval of this Act any tax 
to tlie District involuntarily, and under circumstances 
which according to law would entitle such taxpayer to the 
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right to sue at law for the recovery of such tax. may 
within ninety days from the approval of this Act. appeal 
from the imposition of such tax in the same manner and 
to the same extent as set forth in sections 3 and 4 of this 
title.” 

The business privilege taxes here in question were imposed 
by Title VI—Tax on Privilege of Doing Business—District of 
Columbia Revenue Act of 1937, approved August 17. 1937. 50 
Stat. 693 (Sec. 970. Title 20. D. C. Code 1929. Supplement 
III). Pursuant to the provisions of said Title, petitioner filed 
a return of gross receipts with the Assessor. D. C.. on October 
14. 1937 (Rec. pp. 26. 27): an assessment was made thereon 
and the first half of the amount assessed was paid by the peti¬ 
tioner. Pursuant to a request of the Assessor (Rec. pp. 28 and 
29). the petitioner, on March 18. 1938. filed an amended re¬ 
turn showing gross receipts for the taxable period in the sum 
of $676,107.99 (Rec. pp. 30 and 31). Based upon such return, 
there was assessed against the petitioner a gross business privi¬ 
lege tax in the sum of S2.696.43 or a net balance due. after 
deducting tangible personal property taxes and business privi¬ 
lege taxes theretofore paid, of SI.092.73 (Rec. p. 31). Peti¬ 
tioner was advised that payment would be accepted without 
penalty on or before April 5. 1938. and payment was made by 
the petitioner on March 31. 1938 ( Rec. pp. 31. 32). In a letter 
accompanying payment, petitioner advised the Collector of 
Taxes. I). ('.. that SI.222.41. representing increased assess¬ 
ment. was being paid under protest (Rec. p. 32): and this is 
the only amount in controversy (Rec. p. 3">). 

ARGUMENT 

I 

The business privilege taxes here in question were paid volun¬ 
tarily. 

It is firmly established that taxes voluntarily paid cannot be 
recovered back, and payments with knowledge and without 
compulsion are voluntary. 
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Union Pac. R. Co. v. Dodge County, 98 U.S. 541, 25 L. Ed. 
196; 

Chesebrough v. United States, 192 U.S. 253; 

Heckman & Co. v. I. S. Dawes W Son Co., Die.. 56 App. D.C. 
213, 12 F. (2d) 154; 

Blanks v. Hazen, 66 App. D.C. 11S. 85 F. (2d) 284; 
Georgetown College v. District of Columbia, MacArthur 
and Mackey’s Rep. (11 D.C.) 43; 

Security Nat. Bank of Watertown, S. D. v. Young, 55 F. 
(2d) 616; 

Fox v. Edwards , 287 F. 669, 34 A.L.R. 973; 

Warner v. Walsh, 27 F. (2d) 952. 954; 

Phillips v. City of Portsmouth, 115 Ya. 180, 78 S.E. 651. 

It is equally well established that the mere statement that 
the tax was paid under protest is not sufficient to make it an 
involuntary payment. 

Gaar, Scott & Co. v. Shannon, 223 U.S. 468; 

Union Pac. R. Co. v. Dodge County, supra; 

Security Nat. Bank of Watertown, S. D. v. Young, supra; 
Blanks v. Hazen, supra; 

Georgetown College v. District of Columbia, supra; 

Beck v. State, 196 Wise. 242. 219 X.W. 197, certiorari denied 
27S U.S. 639. 

Generally, as to what constitutes voluntary payment, see: 
Cooley on Taxation. 4th Ed.. Yol. 3, p. 2566, et seq.; 

21 R.C.L. 141. et seq.; 

Dillon Municipal Corporations. 5th Ed.. Yol. 4. p. 2831. ei 
seq.; 

61 Corpus Juris 986. where the writer states: 

‘‘A payment is voluntary, in the sense that no action 
lies to recover back the amount, not only where it is 
made willingly and without objection, but in all cases 
where there is no compulsion or duress, or any immediate 
and urgent necessity therefor, as a means of preventing 
an immediate seizure of the taxpayer’s person or prop¬ 
erty. or of releasing his person or property from existing 
detention.” 
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citing, among other cases. Union Pac. R. Co. v. Dodge County, 
supra, and Heckman d' Co. v. I. S. Dawes & Son Co., Inc., 
supra. 

Continuing on Page OSS, the author says: 

“To render a payment compulsory such pressure must 
be brought to bear on the taxpayer as to interfere with 
the free enjoyment of his rights of person or property, 
and the compulsion must furnish the motive for the pay¬ 
ment. There is duress in this sense when the taxpayer 
has been placed under arrest, or when there has been a 
distraint or seizure of his chattels, for the purpose of 
compelling him to pay the tax. A tax legally due cannot 
be recovered back, even though the taxpayer was ille¬ 
gally arrested to enforce payment.” 

Since there is no statute in the District of Columbia defining 
the circumstances under which payment of taxes must be 
made to entitle the taxpayer to the right to sue at law for the 
recoverv thereof, any right of recoverv of such taxes must be 
under the common law rule. See Brunson v. Crawjord County 
Levee Dist., 101 Ark. 24. 153 S.W. S2S. 44 L.R.A. (N.S.) 293. 
295. 

It is universally conceded that the common law rule govern¬ 
ing the right to sue at law for the recovery of taxes is accurate¬ 
ly stated in the case of Union Par. R. Co. v. Dodge County, 
supra. See Dillon Municipal Corporations. 5th Kd.. Vol. IV. 
Sec. 1024. In the most recent decision in this jurisdiction. 
Blanks v. Hazen, supra, this Court quoted at length from the 
Union Pacific case and held that the right of recovery in this 
jurisdiction must be under the common law rule there laid 
down. In that case the railroad company had paid taxes on 
lands owned in Dodge County. At the time the payments 
were made, the company filed with the treasurer a notice in 
writing that it protested against the taxes paid, for the reason 
that they were illegally and wrongfully assessed and levied, 
and were wholly unauthorized by law. and that suit would be 
instituted to recover back the money paid. In holding that 
the payment was not made under compulsion, the Supreme 
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Court adopted the language of the Court in the case of 
Wabaunsee Co. v. Walker, 8 Ivans. 431, holding: 

“Where a party pays an illegal demand with a full 
knowledge of all the facts which render such demand 
illegal, without an immediate and urgent necessity there¬ 
for, or unless to release his person or property from de¬ 
tention, or to prevent an immediate seizure of his person 
or property, such payment must be deemed voluntary and 
cannot be recovered back. And the fact that the party 
at the time of making the payment files a written protest 
does not make the payment involuntary.” 

The Court continued: 


“The real question in this case is. whether there was 
such an immediate and urgent necessity for the payment 
of the taxes in controversy as to imply that it was made 
upon compulsion. The treasurer had a warrant in his 
hands which would have authorized him to seize the goods 
of the company to enforce the collection. This warrant 
was in the nature of an execution running against the 
property of the parties charged with taxes upon the lists 
it accompanied, and no opportunity had been afforded 
the parties of obtaining a judicial decision of the ques¬ 
tion of their liability. As to this class of cases Chief 
Justice Shaw states the rule in Preston v. Boston. 12 
Pick., 14 as follows: ‘When, therefore, a party not lia¬ 
ble to taxation is called upon peremptorily to pay upon 
such a warrant, and he can save himself and his prop¬ 
erty in no other way than by paying the illegal demand, 
he may give notice that he so pays it by duress and not 
voluntarily, and by showing that he is not liable, recover 
it back as money had and received.' ” 


Petitioner here, however, contends that the business privi¬ 
lege taxes in question were paid “involuntarily, and under cir¬ 
cumstances which according to law would entitle such tax¬ 
payer to the right to sue at law for the recovery of such tax." 
In support of such contention, petitioner relies on the follow¬ 
ing cases: Ilerold v. Kahn , 1.39 F. 608; International Paper 
Co. v. Burrill, 260 F. 664; Atchison, kite., Ry. Co. v. O'Connor, 
223 U.S. 280; Hill v. District of Columbia, 7 Mackey (J).C.) 
4S1; and Thompson v. Deal, 67 App. !).('. 327. 9*2 F. (2d) 478. 
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In the case of Atchison, Etc., Ry. Co. v. O’Connor, supra, 
the plaintiff sought to recover money paid to the State of Col¬ 
orado as taxes upon its capital stock. The statute provided 
that every corporation that failed to pay the tax would forfeit 
its right to do business within the state until the tax was paid, 
and also pay a penalty of ten per cent for every six months or 
fractional part of six months of default after May 1 of each 
year. The court pointed out that “the effect of the forfeiture 
clause upon plaintiff’s subsequent contracts and business 
might be serious” and stated: * * we are of opinion that 

it was not called upon to take the risk of having its contracts 
disputed and its business injured and of finding the tax more 
or less nearly doubled in case it finally had to pay. In other 
words, we are of opinion that the payment was made under 
duress. See Goar, Scott & Co. v. Shannon, decided this day, 
post. p. 46S.” The case relied on involved a suit to recover 
taxes paid under protest to the State of Texas. The statute 
provided that if the tax was not paid by May 1st a penalty of 
twenty-five per cent should be added, and if not paid by July 
1st the permit to do business in the State should be forfeited 
“without judicial ascertainment” and the company deprived 
of the right to sue in the courts. The plaintiff alleged that 
the Secretary of State had mailed to the company a circular 
calling attention to the provisions of the Act and, under du¬ 
ress of this statute, the company had, before May 1st, paid 
the tax demanded under protest and with written notice that 
it reserved the right to sue for the recovery of the amount ex¬ 
acted by an unconstitutional law. The Court of Appeals of 
Texas sustained defendant’s demurrer to the complaint. In 
affirming the judgment of the Court of Appeals, the Supreme 
Court stated: 

“Neither a statute imposing a tax. nor the execution 
thereunder, nor a mere demand for payment, is treated 
as duress. It does not necessarily follow that there will 
be a levy on goods. Or, if there is. the citizen, to avoid 
the consequences of the levy, may pay the money, regain 
the use of his property and maintain a suit for the re¬ 
covery of what has been exacted from him. The legal 
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remedy redresses the wrong. But he has the same right 
to sue if he pays under compulsion of a statute, whose 
self-executing provisions amount to duress. An act 
which declares that where the franchise tax is not paid 
by a given date a penalty of twenty-five per cent shall 
be incurred, the license of the company shall be cancelled, 
and the right to sue shall be lost, operates much more as 
duress, than a levy on a limited amount of property. 
Payment to avoid such consequences is not voluntary 
but compulsory, and may be recovered back * * *. 

“If, therefore, the plaintiff had been included in the 
class to which this statute applied, and under the duress 
of its automatically enforced provisions, had paid the 
tax to avoid the disruption of its business, it could have 
maintained an action to recover the amount thus ex¬ 
acted.” (Italics added.) 

It is therefore apparent that the duress in the Atchison Ry. 
case, supra, was the self-executing statutory provision under 
which the company ran the risk of having its contracts dis¬ 
puted and its business injured. In the Goar, Scott case, supra, 
decided the same day, where payment was made under written 
protest and notice that the taxpayer reserved the right to sue, 
the payment was held to be voluntary and recovery was de¬ 
nied. 

In the case of Herold v. Kahn, supra, there was a demand 
by the collector in addition to a mistake of fact on the part of 
the taxpayer. On page 612, it is stated: 

“In the case at bar, however, there was more than the 
simple payment of the tax under protest as to its ille¬ 
gality, as it was paid upon the demand of the collector, 
coupled with a threat that unless promptly paid, the 
same would be collected with a penalty and interest at 
1 per centum per month. Payment made upon such a 
demand from a government official, acting within the 
general scope of his authority, constituted such duress as 
clearly made such payment involuntary. * * * there 
was not that full knowledge of all the facts and circum¬ 
stances of the case as would make the payment volun¬ 
tary, in that the fact of the death of the life tenant be¬ 
fore the assessment was made was not known to the 
plaintiffs below.” 
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The case of International Paper Co. v. Burrill, supra, was a 
District Court case in w r hich it was held that implied duress 
was warranted because of the drastic penalties provided in the 
Massachusetts statute. The sections of the Massachusetts 
statute referred to by the court required the filing of a certifi¬ 
cate of condition by each foreign corporation and provided 
that such certificate could not be filed until an excise tax of 
one-fiftieth of one per cent of the par value of the capital stock 
of such corporation had been paid. For failure to file the cer¬ 
tificate within thirty days after written notice of default, the 
statute provided that such corporation should forfeit to the 
Commonwealth not less than five dollars nor more than ten 
dollars for each of the first fifteen days of default and not 
less than ten dollars nor more than two hundred dollars for 
each day thereafter during which such default continued. It 
was provided that such penalties might be recovered in a suit 
by the Commonwealth, or by information in equity on w’hich 
the court might issue an injunction restraining further prose¬ 
cution of business, until such penalties and forfeitures had 
been paid. 

The case of Hill v. District of Columbia, supra, was a suit 
to recover annual license taxes paid to the District of Colum¬ 
bia for six successive years from the year ending April 1, 1882, 
to the year ending April 1, 1887, inclusive. Plea of the Stat¬ 
ute of Limitations was sustained as to the first three pay¬ 
ments. Plaintiff testified that in 18S4 he refused to take out 
a license, was arrested, prosecuted and fined $200; that upon 
being notified about the license tax due for the year 1885 that 
unless he paid such license he would be subjected to arrest, 
he took out the license for said year, paying the $200 fee 
therefor; that he would not like to say whether he had been 
arrested for the nonpayment of the license tax. for any other 
year than the year 1884, but the records would show as to 
that. The Court held payment under such circumstances was 
involuntary. 

The facts regarding the payments considered in Thompson 
v. Deal, supra, were similar to those in the case of Union Paci¬ 
fic RJR. Co. v. Public Service Comm., 24S U.S. 67, upon which 
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this Court relied. The appellants were required to purchase 
the certificates, as the choice of the least of several evils, in 
order to sell their cotton. And it was held that the payments 
were made under such an urgent necessity as to imply that 
they were made under compulsion. 

It is apparent that the facts in none of the cases cited by 
petitioner are analogous to the circumstances surrounding 
payment of the taxes here in question. Respondent concedes 
that there may be implied duress where the self-executing pro¬ 
visions of a statute threaten destruction of a taxpayer’s busi¬ 
ness, as in the Atchison, Etc., Ry. Co. case, or where the pecul¬ 
iar circumstances create an urgent necessity for the payment, 
as in the case of Thompson v. Deal, supra, and other cases re¬ 
lied on by the petitioner. There are no self-executing provi¬ 
sions in the District statute and the payment here in question 
was not made under such immediate or urgent necessity as to 
imply that it was made under compulsion. 

Petitioner refers to penalties provided in the statute for 
failure to obtain a license, file a return and pay the tax when 
due, and contends that such penalties, together with the au¬ 
thority granted the Commissioners to revoke licenses, consti¬ 
tute sufficient duress to make the payment here in question 
involuntary. Petitioner obtained its business privilege license 
and filed both its original and amended returns within the 
time required by law and could not have been subject to any 
penalties in connection therewith. In any event, filing returns 
and obtaining licenses are unrelated to payment of taxes, and 
penalties for failure to comply with the provisions of the stat¬ 
ute requiring filing of returns and obtaining licenses could not 
operate to make the payment of taxes under duress. 

In the last paragraph of Section 2, Title VI, supra, it is pro- • 
vided: 

“The Commissioners may, after hearing, revoke any 
license issued hereunder for failure of the licensee to 
file a return or corrected return within the time required 
by this title or to pay any installment of tax when due.” 

The petitioner here filed its original and corrected returns 
within the time required by Title VI and paid the taxes in 
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question when due. Neither at the time of payment of the 
tax, nor at any other time during the taxable period, did the 
Commissioners, or any District official, have authority to re¬ 
voke petitioner’s license to engage in business in the District 
of Columbia. Even if the petitioner had failed or refused to 
pay the tax when due the Commissioners would not have been 
authorized to revoke petitioner’s license until after the peti¬ 
tioner had been given an opportunity for hearing. No official 
of the District having made any threat in connection with the 
revocation of petitioner’s license, and no official of the District 
having any authority, at the time of the payment in question, 
to make any such threats or take any action in connection 
therewith, there could have been no cause for apprehension 
on the part of the petitioner. In any event, mere apprehen¬ 
sion that a license will be revoked is not duress. See Standard 
Oil Co. v. Bollinger, 34S Ill. S2. ISO N.E. 396, where it was ob¬ 
served : 

‘'The fact that appellant believed that the penalties 
provided by the act would be operative against it if such 
tax was not paid is not sufficient to show involuntary pay¬ 
ment. Such might be said of the payment of any tax.” 

See also: 

Strachen Shipping Co. v. Savannah, 16S Ga. 309, 147 S.E. 
55; 

Sims v. Mer Rouge, 141 La. 91, 74 So. 706: 

Schoenfeld v. Bradford, 16 Pa. Supr. Ct. 165; 

Cahaba v. Burnett, 34 Ala. 400; 

Ligonier v. Ackerman, 46 Ind. 552, 15 Am. Rep. 323. 

Therefore, the only provision of the statute which might 
possibly be construed as constituting constructive or implied 
duress is the provision in Section 7 of Title VI for the collec¬ 
tion of pecuniary penalties for failure to pay either install¬ 
ment of the tax within the time allowed. Section 7 provides: 

l 

“The taxes imposed hereby shall be due thirty days 
after the approval of this Act and may be paid without 
penalty to the collector of taxes of the District of Co¬ 
lumbia in equal semi-annual installments in the months 
of September and March following. If either of said 
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installments shall not be paid within the month when 
the same is due, said installment shall thereupon be in 
arrears and delinquent and there shall be added and col¬ 
lected to said tax a penalty of 1 per centum per month 
upon the amount thereof for the period of such delin¬ 
quency, and said installment with the penalties thereon 
shall constitute a delinquent tax.” 

The only question presented in this appeal is whether the 
imposition of a penalty of 1 per centum per month for failure 
to make payment within the time prescribed by law is suffi¬ 
cient to make the payment of such taxes compulsory and 
under duress. To hold that the penalty provisions of Section 
7, Title VI, supra, made payment of the tax involuntary 
would be to say that all payments of taxes in the District of 
Columbia are under duress. 

It should be observed that the payment here in question was 
made within the time allowed and that no penalties thereon 
were paid by petitioner. (Rec. p. 31). At the time the pay¬ 
ment was made no District official had any authority in law 
to take any action to enforce the collection thereof. The pay¬ 
ment of a tax before the same becomes deliquent, and before 
its collection can be enforced by compulsory process, is gen¬ 
erally held to be voluntary. 

Covington v. Lovell and B. Tab. Co., 204 Ky. 40, 263 S.W. 
676; 

City of Morgan field v. Wat hen, 202 Ky. 641, 261 S.W. 12; 

Cincinnati N. 0. and T. P. R. Co. v. Hamilton County, 120 
Tenn. 1, 113 S.W. 361; 

Nashville, C. & St. L. Ry. Co. v. Marion County, 120 Tenn. 
347, 108 S.W. 1058; 

Younger v. Santa Cruz County, 68 Cal. 241, 9 P. 103; 

Montgomery v. Cowlitz County, 14 Wash. 230, 44 P. 259; 

Williams v. Merritt, 152 Mich. 621, 116 N.W. 386. 

In Covington v. Lovell and B. Tob. Co. supra, the statute, 
in addition to imposing a ten per cent penalty, required pay¬ 
ment of interest at the rate of one-half per cent per month 
after delinquency. Payment of taxes made on the last day be¬ 
fore delinquency was held to be voluntary. In Cincinnati N. 
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0. and T. P. R. Co. v. Hamilton County, supra, the statute 
required that the taxes remaining unpaid on the date when 
they became delinquent “shall be immediately collected by 
distress and sale,” and the payment was made on the last day 
before the same became delinquent and enforceable, for the 
purpose, not only of avoiding distress, but of preventing the 
attachment of a penalty of 1 per cent per month, and interest 
on the next day. It was contended by counsel in that case 
that the taxpayer was not required to wait until the penalty 
had accrued against him, and distress warrants actually placed 
in hands of the collecting officer, but that with these condi¬ 
tions imminent, and under the mandatory provisions of the 
statute, inevitable, in the absence of payment, a payment to 
prevent the same from occurring was not voluntary, but upon 
coercion. The court, however, overruled this contention, be¬ 
cause of the fact that the payment was not made to release the 
person or property of the taxpayer, and that the collecting 
officer had no power to enforce payment at the moment the 
payment was made. 

Consequently, the holding that a payment made on the day 
before the penalty attaches is voluntary is equivalent to a 
holding that such a penalty can never constitute sufficient du¬ 
ress to render a payment involuntary. Therefore, payments 
of taxes made, either before or after delinquency, merely to 
avoid liability for pecuniary penalties are not under such du¬ 
ress as to render them involuntary. In addition to the au¬ 
thorities last above cited, see: 

United States v. New York and C. M. S. S. Co., 200 U.S. 
488; 

Phillips v. City of Portsmouth, supra; 

Richardson Lubricating Co. v. Kinney, 337 Ill. 122, 168 N.E. 
886 ; 

Beck v. State, supra; 

Morris v. Mayor and C. C. of Balt., 5 Gill (Md.) 244; 

Haven v. New York, 67 App.Div.90, 73 N.Y. Supp. 678 (af¬ 
firmed in 173 N.Y. 611, 66 N.E. 1110) ; 

Peninsular Iron Co. v. Town of Crystal Falls, 60 Mich. 79. 
26 N.W. 840. 
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In the case of Security Nat. Bank oj Watertown, S. D. v. 
Young, supra, the Circuit Court of Appeals for the Eighth Cir¬ 
cuit, in denying the right to recover taxes paid under protest 
and to avoid penalties, fees, etc., imposed by the South Da¬ 
kota statute, said: 

“There is no right at common law to recover taxes paid 
simply under protest. 

“It remains to consider whether the taxes paid were 
involuntary, in the sense that their payment was exacted 
by coercion and duress. The complaint contains no alle¬ 
gations that any taxing officer was armed with tax war¬ 
rant or other process, that there was any threat to seize 
upon any of plaintiff’s property, or cast a cloud upon the 
title to its property, or imprison any of its officers. The 
only claim of duress or coercion is that the payments in¬ 
volved were made through the coercion and duress of 
the South Dakota statute. The allegation is that the 
taxes have been 'paid by said bank under the duress and 
compulsion of the laws of the State of South Dakota.’ It 
is alleged that the law of South Dakota provided that, 
if the tax on personal property should not be paid when 
due, it should be collected through the sheriff, and that, 
in addition to other large and burdensome fees and mile¬ 
age chargeable and collectible by the sheriff, there might 
be added to such taxes a penalty of 15 per cent of the 
amount due. To hold that the provisions of the statute 
constituted a constructive duress or coercion would in ef¬ 
fect render the payment of practically all taxes involun¬ 
tary and subject to be recovered back. As said by the 
Supreme Court of Virginia in Phillips v. City of Ports¬ 
mouth, 115 Va. 180, 78 S.E. 651, 655: 'To hold that the 
imposition of a penalty which is designed to accelerate 
the prompt payment of taxes constitutes a duress would 
be to render the payment of the great bulk of our taxes 
involuntary and subject to be recovered back.’ 

“True, it is alleged that the taxes were paid under pro¬ 
test, but this is not sufficient to save the payment from 
being voluntary in the sense which bars a recovery of 
the taxes paid, if it was not made under any duress, 
compulsion, or threats, or under the pressure of process 
immediately available for the forcible collection of the 
tax. Railroad Co. v. Dodge County Commissioners, 98 
U.S. 541, 25 L. Ed. 193; Gaar, Scott & Co. v. Shannon. 
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223 U.S. 468, 32 S. Ct. 236, 56 L. Ed. 510; United States 
v. New York & Cuba Mail S. S. Co., 200 U.S. 488, 26 S. 
Ct. 327, 50 L. Ed. 569; Chesebrough v. United States, 
192 U.S. 253, 24 S. Ct. 262, 48 L. Ed. 432; Steffen v. 
State, 19 S.D. 314, 103 N.W. 44; Dexter v. Boston, 176 
Mass. 247, 57 N.E. 379, 79 Am. St. Rep. 306; Flower v. 
Lance, 59 N. Y. 603; Williams v. Merritt, 152 Mich. 
621, 116 N.W. 386; Oakland Cemetery Ass’n v. Ramsey 
County, 98 Minn. 404, 108 N.W. 857, 109 N.W. 237, 116 
Am. St. Rep. 377. 

“The payments were therefore voluntary, and the 
most that can be claimed for the plaintiff is that it was 
mistaken as to the law. But taxes voluntarily paid under 
a mistake of law cannot be recovered back. San Fran¬ 
cisco & N. R. Co. v. Dinwiddie (C.C.) 13 F. 798; Carr v. 
City of Memphis (GC.A.) 22 F. (2d) 678; C. & J. Michel 
Brewing Co. v. State, 19 S. D. 302, 103 N.W. 40, 70 
L.R.A. 911; Steffen v. State, 19 S. D. 314, 103 N.W. 44; 
Yates v. Royal Ins. Co., 200 Ill. 202, 65 N.E. 726; vol¬ 
ume 3, Cooley, Taxation (4th Ed.) para. 1294.” 

II 

Taxes imposed by Title VI of the District of Columbia Revenue 

Act of 1937 are constitutional. 

In the petition for review, petitioner assigned only one error, 
namely, the holding by the Board of Tax Appeals that the 
payment in question was voluntary (Rec. p. 19). However, in 
its brief (p. 6), petitioner alleges additional errors and contends 
that this Court has the right to decide the case on its merits 
if it is determined that the amount in controversy was paid 
involuntarily and under circumstances which would entitle 
the taxpayer to sue at law for the recovery of such tax. 

Petitioner argues that the District of Columbia is a State 
within the contemplation of Article I, Section 8, Clause 3 of 
the Constitution of the United States, and that Title VI of 
the District of Columbia Revenue Act of 1937 is void because 
it is an attempted regulation of, and burden upon, interstate 
commerce in violation of said Clause. 

The District of Columbia is not a State within the meaning 
of the Commerce Clause of the Constitution. An Act of Con¬ 
gress. to be valid under the Commerce Clause, must be a regu- 
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lation of commerce with foreign nations, or among the several 
States, or with the Indian Tribes. “If not so limited, it is in 
excess of the power of Congress.” Trade-Mark Cases, 100 
U.S. 96. 

In the case of Hooe v. Jamieson, 166 U.S. 395, the court 
said: 

“We see no reason for arriving at any other conclusion 
than that announced by Chief Justice Marshall in Hep¬ 
burn v. Ellzey, 6 U.S. 2 Cranch, 445, February term, 
1805; ‘that the members of the American confederacy 
only are the states contemplated in the Constitution’; 
that the District of Columbia is not a state within the 
meaning of that instrument ; and that the courts of the 
United States have no jurisdiction of cases between citi¬ 
zens of the District of Columbia and citizens of a state.” 

Mr. Justice Miller, in his dissenting opinion in the case of 
Stoutenburgh v. Hennick, 129 U.S. 141, the majority opinion 
not expressly deciding this point, said: 

“Unless the act for which Hennick was prosecuted in 
this case was commerce with a foreign Nation, among the 
several States, or with an Indian Tribe, it is not an act 
over which the Congress of the United States had any ex¬ 
clusive power of regulation. * * * 

“Commerce between a citizen of Baltimore, which 
Hennick is alleged to be in the prosecution in this case, 
and citizens of Washington, or of the District of Co¬ 
lumbia, is not commerce ‘among the several States,’ and 
is not commerce between citizens of different States, in 
any sense. Commerce by a citizen of one State, in order 
to come within the constitutional provision, must be 
commerce w’ith a citizen of another State; and where one 
of the parties is a citizen of a Territory, or of the Dis¬ 
trict of Columbia, or of any other place out of a State 
of the Union, it is not commerce among the citizens of 
the several States.” 

The power of Congress to regulate commerce in the District 
of Columbia is not derived from the Commerce Clause but 
from Clause 17, Section 8 of Article I, which gives the Congress 
the power “to exercise exclusive Legislation in all Cases what- 





16 


soever, over such District, (not exceeding ten Miles square) 
as may, by Cession of particular States, and the Acceptance 
of Congress, become the Seat of the Government of the 
United States.” 

El Paso & N. E. Ry. v. Gutierrez, 215 U.S. 87; 

Hyde v. Southern R. Co., 31 App. D.C. 466; 

Jefferson v. District of Columbia, 40 App. D.C. 381; 

Atlantic Cleaners and Dyers v. United States, 286 U.S. 427, 
434. 

In the case of Inter-Island Co. v. Hawaii, 305 U.S. 306, the 
petitioners contended that a tax on public utilities imposed by 
the Territorial Legislature of Hawaii, and approved by Con¬ 
gress, constituted a burden on interstate and foreign com¬ 
merce in violation of the Commerce Clause of the Federal 
Constitution. With respect to such contention, the Court 
said: 

“Under the Constitution, Congress has the power to 
regulate interstate commerce. Therefore, assuming—but 
not deciding—that petitioner is engaged in interstate 
and foreign commerce, Congress has exercised its powder 
in the present case by permitting the Territory to act 
upon this commerce by the imposition of the contested 
taxes. The imposition of these taxes under an Act to 
which Congress expressly subjected petitioner does not 
violate the Commerce Clause. 

“Congress had the power to subject petitioner to this 
tax by virtue of its authority over the Territory, in addi¬ 
tion to its power under the Commerce Clause. ‘Congress 
may not only abrogate laws of the territorial legislatures, 
but it may itself legislate directly for the local govern¬ 
ment. It may make a void act of the territorial legisla¬ 
ture valid, and a valid act void. In other words, it has 
full and complete legislative authority over the people of 
the Territories and all the departments of the territorial 
governments.’ ” 

Taxation measured by gross receipts from interstate com¬ 
merce has been sustained when fairly apportioned to com¬ 
merce carried on within the taxing jurisdiction. Western Live 
Stock v. Bureau of Revenue, 303 U.S. 250. In the case of 
Adams Mfg. Co. v. Storen, 304 U.S. 307, and Gwinn, White & 
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Prince, Inc. v. Henneford, 305 U.S. 434, the Supreme Court 
held that taxes measured upon gross receipts from interstate 
sales were invalid when not apportioned to the commerce car¬ 
ried on within the taxing State and clearly indicated that if 
such taxes are apportioned the constitutional objection is 
thereby removed. The Adams case was remanded for further 
proceedings not inconsistent with the opinion. In the case 
of James v. Dravo Contracting Co., 302 U.S. 134, which in¬ 
volved a gross receipts tax levied by the State of West Vir¬ 
ginia, where it appeared that work had been performed partly 
in that State and partly in Pennsylvania, it was held, under 
authority of Hans Rees’ Sons v. North Carolina, 283 U.S. 123, 
that the tax could be apportioned between the two States. 
It therefore appears that any State may impose a tax upon 
the gross receipts derived from a commercial activity within 
the taxing State. 

Although it would appear that congress has authority to meas¬ 
ure the tax upon the entire receipts from business carried on 
partly within and partly without the District of Columbia 
( Inter-Island Co. v. Hawaii, supra), respondent makes no con¬ 
tention that the tax imposed by Title VI was intended to be 
measured upon receipts derived from a commercial activity 
without the District of Columbia. Respondent does, however, 
contend that Title VI imposes a tax measured upon the receipts 
derived from commercial activity in the District of Columbia, 
and in cases where receipts are derived from sources partly 
within and partly without the District the burden is upon the 
person seeking refund to prove what portion, if any, of such 
receipts was derived from sources without the District of Co¬ 
lumbia. 

Petitioner originally reported gross recipts in the amount of 
$370,505.83 resulting from business transacted wholly within 
the District during the calendar year 1936. The tax measured 
upon such receipts is not in dispute. Petitioner also reported 
gross receipts of $305,602.16 resulting from business transacted 
partly within the District and partly without the District. 
With respect to such latter receipts, Congress clearly intended 
to impose a tax upon that portion of such receipts derived 
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from commercial activity in the District of Columbia. Section 
1 (d) of Title VI, supra, provides: 

“The term ‘business’ shall include the carrying on or 
exercising for gain or economic benefit, either direct or 
indirect, any trade, business, profession, vocation or com¬ 
mercial activity in or on privately owned property and in 
or on property owned by the United States Government 
in the District of Columbia, not including, however, labor 
or services rendered by any individual as an employee 
for wages, salary, or commission.” 

In Section 1 (a) of Title VI railroads and railroad express 
companies which report to and are subject to regulation by 
'*** the Interstate Commerce Commission are specifically ex- 
empted from the provisions of the Act. By specifically ex¬ 
empting this class of persons engaged in commerce between 
the District and the States, it clearly follows that Congress 
intended to include all other instrumentalities similarly en¬ 
gaged in commerce between the District and the States. 

Petitioner here contends that a portion of it gross receipts 
of 8305,602.16 was derived from commercial activity without 
the District. The burden was upon petitioner to prove what 
portion, if any, of such receipts was derived from sources with¬ 
out the District. Therefore, even if the Board, or this Court, 
had jurisdiction of the proceedings, petitioner would be en¬ 
titled to no refund without the introduction of further evi¬ 
dence upon which a reasonable allocation of the gross receipts 
in question could be made. 

CONCLUSION 

For the reasons stated above it is respectfully submitted 
that the decision of the board of Tax Appeals was correct and 
should be affirmed. 

Elwood H. Seal, 

Corporation Counsel, D. C., 

Vernon E. West, 

Principal Assistant Corporation Counsel, D. C., 
Glenn Simmon, 

Assistant Corporation Counsel, D. C., 
Counsel for the Respondent. 




























